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AN 

•  N  SW-E  R" 

To  a  late  Pamphlet,   Entitled 

In  Exa^nination  of  the  Scheme  of 
Church  Power  laid  down  in  the 
Codex  Juris  Eccleiiaftici  An- 
glicani,  ^c. 

SHEWING 

The  unfair  Reprefentations  and  ground- 
lefs  Refledlions  made  by  the  Author  of 
that  Pamphlet : 

AND        THAT 

The  Scheme  of  Church  Power  laid  down  in  tlie 
Codex  Juris  Ecdefiaftici  Anglicani^  is  in  Sup- 
port and  Maintenance  of  the  Royal  Su- 
premacy, and  agreeable  to  our  Laws  and 
Constitution. 

By  the   Author  of   The  Parallel. 

Bolus ^  an  Virtus^  quis  in  Hofte  requirat  ?  Vi  rg. 

-  -  - 
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A  N  SWE  R 

To  a  late  Pamphlet,   Entitled 

N^    An  Exami?2atwn  of  the  Scheme  of 
Church  Power^  &c. 


T  cannot  be  unknown  to  tholes 
who  have  perufed  the  Writings 
of  the  pre  fen  t  Age,  what  Pains 
have  been  taken  to  reprefent  the 
Eftablifhmentof  the  Church,  and 
the  Means  which  the  Laws  have 
provided  for  preferving  its  Government,  Do- 
drine  and  Difcipline,  as  deftrudlive  of  the  Li- 
berty of  the  Subjedl  •,  and  all  Pretences  to 
Church  Power,  as  a  Defign  to  eftablifh  anEccle- 
fiaftical  Tyranny.  This  was  carried  on  by  I'indal^ 
Collins^  and  other  profeffed  Infidel  Writers  ; 
who  judged  right,  that  if  there  was  no  Church, 
or  the  prefent  Eftablifhment  could  be  demo- 
lifhed,  their  Point  would  be  a  confidcrable 
Gainer  by  it.  The  fame  Dcfign  has  been  pur- 
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fucd  by  another  Tribe  of  Men,   who  call  them- 
felves  Freethinkers^  and  whofe  fundamental  Prin- 
ciple it  is,  that  none  can  be  a  Friend  to  Liberty, 
who  is  not  an  Enemy  to  the  Eftablifhment  of 
the   Church.     But  I  have    not  met  with  any 
Writing  that  has  let  itfelf  loofe  to  fuch  a  De- 
gree of  Rage  and  Fury  againft  Church  Power 
and  all  its  Adherents,    as  an  Anfwer  to  a  Pam- 
phlet called  Hoe  Parallel  ;  the  main  Defign  of 
which  was,    to  vindicate  the  Dodrine  and  Dif- 
cipline  of  the  Church,    and  the  Provifion  the 
Laws  have  made  for  their  Prefervation.     This 
provoked  that  Writer  to  open   loudly  againft 
Oaths  and  Suhfcriptions  of  all  Kinds,  as  keeping 
Men  of  Honour  and  Confcience  out  of  the  Church  : 
''  I  would  here,  fays  he,  let  the  over- fcrupulous 
"  and  confcientious  Man  into  a  Secret,    which 
ThcPow-  c<  jg  ^j^jg  .   xhat  all  human  Creeds  \n  matter  of 
cd  bv  the  "  Divine  Faith,    all  State  Suhfcriptions  to  Or- 
Hicrarchy  "  thodoxy  and  true  Religion^     are  nothing   but 
examined,  ««  Ecclefiaftical  Tricks,    and  a  Spiritual  Hocus- 
^€.p.s2,  «  Pocus  to  get  Money.     You  ought  to  confider 
*'  your  felves  therefore  with  thefe  Men  as   in 
"  a  State  of  War,    as  having  no  more  Right 
"  to  your  Faith  than  to  your  Property.      One 
*'  Man  comes  up  to  you  with  a  Piftol  pointed 
*'  to  your  Breaft,    and  demands  your  Money  *, 
*'  another  with  a  Creed  to  demand  your  Faith,. 
"by  which  he  means  nothing  but  Money  :  As 
*'  thefe   are  equally   Robbers,    you  ought   to 
*'  treat  them   both   alike,    and  to  ftand  upon 
"  Honour  and  Confcience  juft  as  much  with 
"  one  as    you    would    with  the    other. — No 
;>•  53-       "  Man  can  be  oblig'd  upon  any  Principle  of 
"  Juftice  or    Morality   to  treat    them   other- 
*'  wife  than  as  common  Enemies  in  a  State  of 
'•  IVar.    i.e.  to  treat  them  as  they  really  are. 

"  This 
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^  This  Dodlrine  may  'perhaps  fcem  new  and 
«'  ftrange  ;  but  yet  I  dare  (land  to  it,  and  (hall 
*'  venture,  as  Occafion  may  be  offer'd,  tojufti- 
"  fy  it,  againft  the  old  Trade  of  Creed-making  ; 
*'  and  I  doubt  not  but  to  prove j  that  they  who 
"  a6t  upon  this  Principle,  are  much  honefter 
*'  Men  than  they  who  reduce  them  to  it,  and  lay 
*'  them  under  a  NecefTity  of  it.  "  ---  ''  If 
*'  Self-defence  muft  be  always  lawful,  and  a 
''  Man  cannot  be  bound  to  facriftce  his  Life  or 
''  Property  to  the  Right  of  Truth  with  another 
^'  in  a  State  of  War  with  him,  v/hat  Right  or 
*'  Claim  can  a  Spiritual  Robber  have  more  thaa 
*'  a  Temporal  one  ?  " 

Let  us  enquire  againft  whom  all  this  is  levelled : 
What  are  the  State-Suhfcriptions  required  by  Law  ? 
And  who  has  reduced  them  to  it  ?  With  whom 
are  they  then  in  a  State  of  War  ?  Againft  whom 
do  they  bid  Defiance  ?  The  Subfcriptions  requi- 
red by  the  Statutes  of  the  Realm  are,  To  the  Ar- 
ticles of  Religion,  to  the  Declaration  againft 
Tranfubftantiation,  and  to  the  Belief  in  the  holy 
Trinity.  It  would  be  needle fs  to  enumerate  the 
feveral  Statutes,  or  the  Perfons,  or  Occafions 
upon  which  they  are  required  to  fuhfcribe  :  It  is 
fufficient  to  obferve,  that  it  is  the  Legijlature  of 
this  Kingdom  •,  *tis  the  King,  Lords  and  Com- 
mons, who  have,  as  he  calls  it,  reduced  them  to 
it.     The  Application  is  too  obvious. 

I  Ihall  not  trouble  my  Reader  with  the  i^rgu- 
mentsthefe  Writers  have  made  ufe  of  againft  the 
Church's  Power,  becaufe  they  have  been  more 
fully  ftated  and  enforced  {  I  wifli  1  could  fay 
with  lefs Rancour)  by  one,  who  has  afforded  them 
his  kind  AfTiftance,  only,  as  he  fays,  for  the 
Sake  of  Truth,  in  an  Examination  of  the  Scheme 
of  Church  Power  laid  down  in  the  Codex  Juris  Ec- 
B  clefiaftici 
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clefiaflici  Anglicani,  &c.  But  if  it  fhall  be  founcJ 

that  his  Arguments  tend  to   the  Diminution  of 

the  Regal  Supremacy,  the  Rights  of  the  Church, 

arid  the  Benefit  of  the  Subjedl:,  and  that  nothing 

has  been  advanced  by  that  Learned  Author,  but 

what  is  confiftent  with  the  Honour  of  our  Con- 

ftitution,  the  Prerogative  of  the  Crown,  and  the 

Rights  of  the  Legiflature,    fome   other  Reafon 

muft  then  be  aflign'd  for  his  prefent  Undertaking  ; 

efpecially  as  this  admired  Work  has  now  been  in 

the  Hands  of  the  Learned  for  upwards  of  twen- 

Blfhop  of  ty  Years,  and,    in  the  Words  of  a  Right  Reve- 

Lich,  and  rend  Prelate,    been  juftly  efteemed  the  heft  Book 

Co'venttys  f^^f  ^^j  j^^^p^  written  on  the  Suhje5f  it  treats^  fined 

hisCllr-'^^^^  Refrrmation, 

An.  1734!  As  the  Examifier  declares,  that  he  bears  his 
/.  35.  Teftimony  againft  what  is  therein  advanced  only 
for  the  Sake  of  Truths  he  ought  to  declare  the 
whole  Truthy  other  wife  he  is  a  falfe  Witnefs  ;  and 
it  miift  be  do'^t  without  Envy  or  ill  fFill,  other- 
wife  he  is  a  fufpe6led  Witnefs,  and  can  have  no 
■  Credit.  And  yet  when  the  Obje(5tions  come  to 
be  confider'd,  I  am  perfuaded  it  will  appear, 
that  the  Inferences  of  the  Learned  Compiler  have 
been  grofly  mifreprefented,  and  that  the  Princi- 
ples upon  which  he  builds  have  been  the  declared 
Senfe  of  our  firft  Reformers,  the  Opinion  of 
fome  of  the  greateft  Men  our  Church  and  Nati- 
on have  produced,  the  firmeft  Friends  to  the 
Proteflant  Religion,  and  to  our  Conftitution  both 
in  Church  and  State  ;  and  that  diere  is  fcarce  a 
fingle  PafTage  from  whence  die  Examiner  would 
endeavour  to  drav/  an  Odium  upon  its  Author, 
but  what  arifes  from  a  voluntary  Milappli cation, 
or  a  falfe  Quotation  of  his  Words.  By  flilfe 
Quotation,  I  mean  leaving  out,  or  not  connefb- 

ing 

3 


Ls  ] 

jng  that   Part  of  the  Sentence,    which  would 
otherwife  deftroy  the  Force  of  his  Argument. 

The  firfl;  Objedlion  then  is,  That  his  Lord- 
fliip  by  deriving  the  Epifcopal  Power  from  a 
twofold  Original,  viz.  from  the  Word  of  God^ 
and  from  the  Laws  of  the  Land^  is  either  contra- 
dictory, or  fetting  up  a  Claim  of  Independency 
on  all  human  Authority. 

The  Law  of  God  is  one  of  the  Grounds  of  the  Dr.  and 
Laws  oi England,  an  efTcntial  and  conftituent  Part^tu^l- 1. 1* 
thereof,  and  by  being  incorporated  therewith  does^' 
not  thereby  lofe  its  divine  Original,  unlefs   the 
Author   would  infinuate  that  claiming  a  Right 
from  the  Law  of    God  is  fetting  up   a   foreign 
Power.     A  Recognition   therefore  of  a  Right 
under  a  divine  Authority,    cannot  be  called  an 
origifial  Grant  by  the  Laws  of  the  Land  *,     yetE'fam. 
where  a  Statute  is  declaratory,    what  is  thereby/'*  ^' 
declared  may  with  great-  Propriety  be  faid  to  ap- 
fear  by  that  Statute.     What  his  Lordfhip  has 
aflerred  in  relation  to  the  Epifcopal  Power  and 
its  Original,    is  therefore  to  be  taken  both  in  a 
fcriptural  and  a  legal  Senfe ;  in  a  fcriptural,  from 
the  Word  of  God  •,  in  a  legal  one,  from  the  Sta- 
tute, which  declares  it  to  be  fo.     But  the  Exami* 
ncr  would  confine  it  to  a  legal  Senfe;  from  thefe 
Words  of  our  Learned  Author,    as  quoted  ^y^^^^^ 
him  :  "  In  that  Senfe  only  he  confiders  the  Diftin-p,  %, 
*'  Efion  between  the  divine  and  human  Authority  of  ?iti.  Cod. 
*'  our  Bifhops.'^     But  let  us  take  the  whole  Sen- J-  E.  A. 
tence  :    ''  If  there  were  any  need  to  fupport  this^'  ''^' 
"  Diftindlion  in  a  legal  Senfe,  (for  in  that  Senfe 
"  only  I  am  now  considering  it  againft  thofe  who 
"  contend,    that  the  fuppofing  a  Jurifdidlion  in 
"  the  Church  by  a  divine  Right,  is  inconfiftent 
♦^  with  the  Principles  of  the  Reformation)  fuch 
B  2  't  Support 
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«'  Support  might  be  had,   from  thofe  very  Au- 
*'  thorities  which  have  been  fo  often  alledg'd, 
«'  to  prove  the  Jurifdiclion  of  oiirBifhops  mere- 
"  ly  human.''*     Where  then  is  the  Abfurdity  in 
confidering  it  in  one  Light  only,    againft  parti- 
cular Perfons,  altho'  a  ilronger  Evidence  might 
be  given  for  it  ?  Has  not  the  great  Mr.  Boyle  con- 
fined his  Le6lures  to  Arguments  drawn  from 
Reafon  only,  without  any  Prejudice  to  the  divine 
Authority  ?  His  Lordfhip  is  happy  in  the  Choice 
of  his  ExprefTion,  tho'  perverted  by  a  difinge- 
nuous  Adverfary.     As  to  the  Claim  of  Indepen- 
dency on  all  human  Authority,    the  following 
Words  in  the  fame  Se6lion  will  falfify  the  Charge. 
*'  It  is  by  way  of  Diftindion  from  this,  "  [viz. 
the  Authority  of  the   Bilhop  by  the  Word   of 
God]  "  that  Judge  Hales^  fpeaking  of  the  legal 
''  Power  of  Bifhops,  call'd  it  Jurifdiclion  in  Fc- 
"  ro  exteriorly  which  is  confeffed  on  all  Hands y  to  he 
"  derived  from  the  Crown"  viz.  the  external  Ex- 
crcife  and  Admin iftration  of  Juflice  and  Difci- 
pline  infuch  Courts^  and  infuchlVays  and  Methods^ 
as  are  by  Law  or  Cuftom  eftahlijh'd  in  this  Realm, 
Thus  in  the  earlier  Ages  of  Chriflianity,   af- 
ter the  Roman  Emperors  had  embraced  the  Faith, 
and  before  the  Amibition  of  the  Church  of  Rome 
had  attempted  an  univerfal  Empire,  was  the  Di- 
ftind:ion  held  of  fpiritual  and  temporal  Power 
as  feparate  from  each  other,  tho'  both  under  the 
Guidance  and  Dircdion  of  the  fupreme  Civil 
Auth.       Magiftrate  as  God's  Vicegerent.      "  Maxima 
Coll.  I.    «'  quidem  in  hominihus  (fiys  Jujlinian)  funtDona 
Tit.  5.     u  j^gi  a  fupernd  collata  dementia^    Sacerdotium 
°^-  S-    cc  fvp  Imperium.     Et  illud  quidem  Divina  mini- 
'^  Jlrans^    hoc  autem  Humanis  frccfidens  ac  Dili- 
"  gentiam  exhibens^  exuno  eodcmque principio  utra- 
*  que  procedentia^  hunanarn  exornant  vitam. " 

It 
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It  was  very  cautious  in  the  E^aviiner  at  his 
fetting  out,  to  make  his  Challenges  againft  thofe 
Fathers  of  our  Church,  and  the  two  Univerfi- 
ties,  who  may  be  thought  to  have  adopted  (what 
he  calls)  his  Lordfhip's  Miftakes  i  fince  hamuli 
be  fenfibie,  that  what  the  Bifhop  hasaflerted,  in 
relation  to  the  Epifcopal  Authority,  from  the 
Word  of  God,  has  been  the  uniform  Opinion  of 
the  greateft  Divines  of  the  Church  of  England^ 
and  the  conftant  Determination  in  the  Divinity 
Schools  in  both  Univerfities. 

I  fhall  mention  fome  Authorities  from  thofe, 
whofe  found  Learning  and  true  Religion  are  un- 
exceptionable *,  and  who  have  never  been  thought 
guilty  of  exalting  the  Power  of  the  Church  to 
the  Prejudice  of  the  State. 

Bifhop  Stillingfteet  fays.  "  That  the  Church  isSermons, 
"  a  Society  in  its  Nature,  Defign,  Duties,  Of-^°^.^" 
"  fices  and  Cenfures,    really  diffindt  from  any^"  ^ 
"  mere  human  Inftitution  —  Since  the  Church 
"  doth  fubfift  by  vertue  of  Chriil's  own  Appoint- 
*'  ment,    and  That  Church  is   to  have  peculiar 
*'  Officers  to  inftrucl  and  govern  it,  it  muft  fol- 
"  low,  that  even   in   a   Chrijlian  Kingdom  the 
"  Church  is  a  Society  diftindt  from  the  Com- 
"  mon wealth." 

And  in  another  place  he  proves.   That  the  Of  Ex- 
Power  of  the  Church  doth  extend  to  the  Expul-commun. 
fion  of  Offenders  from  the  Privileges  of  it ,    andy°^*  ^^' 
that  the  fundamental   Rights   of  the  Chriftian^'  ^^^' 
Church  do   not  efcheat   to  the  Commonwealth 
upon  their  being  united  to  a  Proteftant  State. 

Bifhop  Burnet,  fpeakingof  the  ancient  Coun-yjnd.  of 
cils,  and  of  the  £;7^/f/^  Bifhops  and  others  who  the  Ord. 
were  concerned  in  the  Reformation,  adds:  "  As  of  theCh. 
<'  it  were  a  great  Scandal  on  thofe  Councils,  to°^  ^"•^^• 
♦'  fay  that  they  had  no  Authority  for  what  they  ^'  ^^' 
B  3  "  did, 
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<«  did,  but  what  they  derived  from  the  Civil 
««  Power  ;  fo  it  is  no  lefs  unjuft  to  fay,  Becaufe 
«'  the  Parhament  impowered  lome  Perfons  to 
«  draw  Forms  for  the  more  pure  Adminiftration 
<«  of  the  Sacraments,  and  enaded  that  thofe  on- 
"  ly  fhould  be  lawfully  exercifed  in  this  Realm, 
«'  which  is  the  Civil  San6tion  -,  that  therefore 
*'  thefe  Perfons  had  no  other  Authority  for  what 
"  they  did.  Was  it  ever  heard  of,  that  the  Ci- 
''  vil  Sandlion  •,  which  only  makes  any  Confti- 
*'  tution  to  have  the  Force  of  a  Law,  gives  it 
"  another 'Authority  than  a  Civil  one?  The 
"  Prelates,  and  other  Divines,  that  compiled 
*'  our  Forms  of  Ordination,  did  it  by  vertue  of 
"  the  Authority  they  had  from  Chrift,  as  Pa- 
"  flors  of  his  Church,  which  did  impower  them 
'^  to  teach  the  People  the  pure  Word  of  God, 
"  and  to  adminifter  the  Sacraments,  and  per- 
*'  form  all  other  holy  Functions,  according  to 
^'  the  Scripture,  the  Pradtice  of  the  Primitive 
"  Church,  and  the  Rules  of  Expediency  and 
^'  Reafon  :  and  this  they  ought  to  have  done, 
*'  tho'  the  Civil  Power  had  oppofed  it:  In 
"  which  Cafe  their  Duty  had  been  to  have  fub- 
"  mitted  to  whatever  Severities  and  Perfecutions 
*'  they  might  have  been  put  to  for  the  Name  of 
«'  Chriff,  or  the  Truth  of  the  Gofpel.  But,  on 
"  the  other  Hand,  when  it  pleafed  God  to  turn 
^'  the  Hearts  of  thofe  that  had  the  chief  Pov/er, 
"  to  fet  forward  this  good  Work -,  then  they 
'^  did,  as  they  ought,  with  all  Thankfulnefs 
"  acknowledge  fo  great  a  Blefling,  and  accept 
"  and  improve  the  Audiority  of  the  Civil 
''  Powers,  for  adding  the  Sanction  of  the  Law 
"  to  the  Re  brmation,  in  all  the  Parts  and 
«•'  Branches  of  it.  So  by  the  Authority  they 
^'  derived   from  Chrift,   and  the  Warrant  they 

"  had 
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*<i  had  from  Scripture  and  the  Primitive  Church, 
*«  thek  Prelates  and  Divines  made  thofe  Alte- 
*<  rations  and  Changes  in  the  Ordinal ;  and  the 
*<  King  and  the  Parhament,  who  are  vefted 
*'  with  the  fupreme  legiflative  Power,  added 
<<  their  Authority  to  them,  to  make  them  obii- 
''  gator y  on  the  Subjeds. 

The  Learned  Bifhop  Potter^    in   his  Treatife,  ^^'  Potur 
which,  as  the  Preface  fets  forth,  contains  an  Ac-^*^"^^^ 
count  of  the  Conftitution^  Government  and  Rights ^^^^^  ' 
of  the  Chriftian  Churchy    chiefly  as  they  are  de- 
fcribed  by  the  Scripture^    and  the  Fathers  of  the 
three  firft  Centuries^    has  one  whole  Chapter  ofP-  212. 
the  Powers  which  belong  to  a  Chriftian  Church, 
where  he  fhows  at  large,  what  is  the  general  Na- 
ture and  Defign  of  the  Powers  which  belong  to 
the  Church  ;    and  that  God  has  ftridlly  appro- 
priated the  ordinary    Exercife   of  the    Ecclefia-/.  216. 
ilical    Power  to  the  Officers  of  his  Church  in 
their  refpedive  Stations.  And  amongft  the  Pow- 
ers which  belong  to  the  Chriftian  Church,    he 
fhows,  that  one  is  the  Power  of  making  Canons^.  321. 
and  Laws  for  the  Behaviour  of  its  Members  in 
Spiritual  AfHiirs,    and  another  the  Power  of  ex-/-  34o- 
ecuting  thofe  Laws.     Under  the  latter  Head,  he 
fhows,  firft.  That  our  BlefTed  Lord  has  entruft- 
ed  the  Church,  and  particularly  the  Governors  of  p.  343. 
it,  with  Authority  to  cenfure  Oftenders,  and  to 
^ixclude  them  from  its  Communion.     Secondly, 
That  this  Authority    was  conftantly  exercifed,/-  367. 
and  held  to  be  of  Divine  Right  in  the  firft  Ages 
of  the  Church.     Thirdly,  That  it  is  moft  agree-;,.  396. 
able  to  Reafon,    and  the  general  Senfe  and  Pra- 
xftice  of  Mankind,  that  the  Church  fhould  exer- 
cife this  Authority. 

Dr.  6'r6?:  like  wife,  in  h\s  Chriftian  Lfe^  fhows  ^  ,  ,- 
at  large,   That  Clirift  hath  erefted  a  Spiritual p^^j-t  2. ' 
B  4  Govern-/*.  384. 


Government  in  his  Church  •,  and  amongft  the 
proper  Miniftries  to  be  exercifed  by  the  Bifhops 
and  Governors  of  it,  one  is,  To  make  Laws  and 
f.  443.  Canons  for  the  Security  and  Prefervation  of  the 
Ckurch's  Peace  and  good  Order  :  And  another 
^'  *^^*     is  to  execute  that  Spiritual  Jurifdidlion   which 

Chrift  hath  eftabhfhed  in  the  Church. 
Tir. Wakes  Our  moft  Reverend  Metropolitan,  inhisDif- 
Stafe  of  pute  againft  Dr.  Atterhury^  aflerts,  That  the 
^^^^||"^^^  Bifhop  ot  every  Diocelehas,  by  Divine  Commiffi' 
^oi  Enzland^^''  ^  P^^er  to  govem  the  Church  of  Chrift  over 
Ch.  I .  which  he  is  placed  ;  that  this  was  the  conftant 
Sea.  49.  Senfe  of  all  the  ancient  Counfels  and  Fathers  of 
P'  23-       the  Church. 

And  amongft  the  Foreign  Proteftant  Divines, 

Turretin  in  his  Diftrihutiones  ^heologits,  &c.  pro- 

3  Vol,      pofes  this  Queftion  :    Jn  EccleficB  aliqua  Pot  eft  as 

^  29.    spirit  u  alls    corn-pet  at  ^    diftinfia   a  'Politic  a  j    and 

maintains  it  fully  in  the  Affirmative. 

If  the  Examiner  had  wanted  only  Scriptural 

Authority,    an  Author,    to  whom  he  appeals, 

would  have  referred  him  to  it  (Dr.  Ridley)  "In 

View  of  cc  xht  Example  of  St.  PauU  which  never  goeth 

and^^ccl  ''  to  any  Temporal  Power  to  punifh  the  Inceftu- 

Law.        "  ous  Perfon,    altho'  there  were  fundry  Laws, 

f.  214.     "  both  in  Greek   and   Latin,    written  of  thefe 

1  Cor.  V.  cc  Matters,    but  doth  it  by  the  Spiritual  Sword 

«^  alone." 

The  Truth  is,  this  Point  hath  been  the  Sub- 
jedb  of  Controverfy  between  the  Papifts  and  us, 
ever  fmce  the  Eftablifhment  of  tKe  Reformation 
under  Queen  Elizabeth :  The  Popifh  Writers 
have  all  along  upbraided  the  Church  of  E/igland 
"With,  being  a  meer  Parliamentary  Church  ;  and 
our  Writers  have  all  along  defended  the  Refor- 
^•nation  in  that  Point,  as  knowing.  That  the 
flights  and  Powers  of  a  Chriftian  Church,    as 

fuchj^ 
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fuch,  remained  entire,  notwithftanding  the  Re- 
cognition of  the  Regal  Supremacy. 

After  that,  Eraftus  advanced  a  more  general 
Notion,  That  where  the  Civil  Power  became 
Chriftian,  there  was  no  longer  any  Authority  in 
the  Church  ;  and  upon  the  Publication  of  his 
Book,  not  only  the  Church  of  England^  but 
other  Churches  abroad,  took  Occafion  to  ex- 
amine and  confute  that  new  Do6lrine,  by  main- 
taining an  Authority  in  the  Church,  after  the 
State's  becoming  Chriftian  as  well  as  before.  So 
that  in  truth,  this  Point  is  fo  far  from  needing 
either  Explanation  or  Support,  that  the  Subjed: 
is  exhaufted  -,  and  as  there  was  no  Occafion  to 
call  for  either,  fo  this  Writer  had  no  Right  to 
call  for  them,  becaufe  the  Introdudion  to  the 
Codex  Juris^  &c.  profefledly  treats  of  a  meer 
Human  Right  as  recognized  (together  with  the 
Divine  Right)  by  feveral  fucceflive  A6ls  of 
Parliament,  and  of  no  other  Right.  Neither 
could  the  Learned  Author,  with  any  Propriety, 
have  forfaken  his  Subject,  which  was  a  Legal 
Right,  and  fallied  out  into  a  Point  which  did  not 
concern  that  Subjedl,  viz.  a  Divine  Right, 

However,  to  gratify  this  Writer's  Curiofity, 
and  to  let  him  fee  that  this  Claim  of  a  Divine 
Right,  is  not  now  firii  fet  a  foot  by  fome  afpi- 
ring  Ecclefiaftick  as  he  and  others  wouki  fuggeft, 
I  was  willing  to  ^ti  him  and  his  Readers  right 
upon  that  Head,  and  to  let  them  fee  that  it  is 
a  Point  which  the  Writers  of  the  Church  of 
England  have  uniformly  maintain'd  ever  fince 
the  Eftablilhment  of  the  Reformation.  And 
the  Reafon  why  I  have  referr'd  him  to  the  Wri- 
ters of  a  more  modern  Date,  is,  becaufe  their 
Books  are  in  every  one's  Hands,  and  the  Trea- 
tifes  diftinS  and  full,  particularly  tiie  Bifhop  of 

Q?(ford's^ 
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Oxford^s^  which  was  written  on  Occafion  of  Dr. 
T^indal's  reviving  the  Erafiian  Scheme,  in  si 
Book,  which  he  falfly  call'd,  The  Rights  of  the 
Chrifiian  Church,  while  he  was  labouring  to  de- 
ftroy  every  thing  that  could  properly  come  under 
that  'Name.  And  yet  the  Examiner  may  have 
had  the  Pleafure  of  feeing  him  conftantly  em- 
ploy'd  in  exercifing  the  King's  Supreme  Eccle- 
fiaftical  Power  in  almoft  all  CommifTions  of  De- 
legates. 

Great  Strefs  has  been  laid  upon  the  Com- 
mifTions for  the  Exercife  of  Jurifdidions,  granted 
to  Archbifliop  Cramner  and  others.  But  if  this 
Writer  had  not  been  blinded  with  Zeal  for  a 
Caufe,  he  muft  have  feen  that  the  Claufe  in 
thofe  CommifTions,  {Procter  ^  ultra  ea  qucB  tihi 
ex  facris  Uteris  divinitus  commiffa  ejje  dignofcun- 
tur)  made  them  an  Argument  againft  him, 
efpecially  when  compared  with  the  Claufe  in 
the  feveral  Acls  of  Uniformity,  upon  which  the 
Author  of  the  Codex  Juris,  ^c.  founds  the 
Claim  of  a  Divine  Right,  as  recognized  by  the 
fucceffive  Parliaments,  that  confirmed  the  fiid 
A6ls,  whereby  the  Bifiiop  is  required  ''  to  cor^ 
*'  re^  'd.n6.  ptmi/I:)  according  to  fuch  Authority 
*'  as  he  has  by  God's  Word,  and  as  to  him 
''  fhall  be  committed  by  the  Ordinance  of  this 
^'  Realm. 

But  what  can  be  fliid  in  excufe  for  this  ^yri- 
rer,  who  could  fink  a  Claufe  of  fo  great  Con- 
fequence  in  the  Argument  he  treats  of,  who 
v^ould  infer  that  thefe  CommifTions  prove  a  meer 
Buman  Authority,  when  they  exprefly  likewife 
achiozvledgc  a  Divine  one  ;  or  how  can  a  Reader 
depend  upon  his  Veracity  in  any  other  Point, 
Vv'ho  fo  groily  prevaricates  in  this  ?  Surely  thofe 
two  Claufes  upon  the  fame  Subjedt,    and  rela- 


ting 
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ting  to  the  fame  Perfons,  and  iifed  in  the  fame 
Reign,  may  well  be  allowed  to  be  Com- 
ments upon  each  other  -,  and  one  would  alfo 
hope  that  the  Examiner  fhould  readily  allow  one 
Point  more,  that  the  Difufe  of  thofe  Commif- 
fions,  and  the  Bithops  having  exercifed  Jurif- 
didtion  in  dieir  own  Name^  and  under  their  own 
Seals  ever  fince  the  final  Settlement  of  the  Re- 
formation under  Queen  Elizabeth,  juft  in  the 
fame  manner  as  they  did  before  the  Commif- 
fions  were  granted,  is  a  much  ftronger  Argu- 
ment againft  them,  than  any  thing  that  can  be 
inferr'd  from  the  Ufe  of  them,  while  the  Re- 
formation was  in  fettling,  and  when  it  was  na- 
tural (as  it  happens  in  moft  other  CafesJ  at  the 
firft  quitting  of  one  Extreme,  to  be  carried  into 
another. 

The  Examiner  dwells  much  upon  the  ancient 
Praftice  before  the  Conqueft,  of  the  Bifhop  and 
Sheriff  fitting  together  in  the  fame  Court.  This 
is  a  Point  about  which  a  great  deal  has  been 
written  by  our  Antiquaries  and  Hiftorians,  and 
he  might  be  willing  to  take  this  Occafion  to 
fhow  his  Reading  :  But  all  he  has  fiiid  upon  it, 
as  applied  to  the  prefent  Subjedt,  receives  a 
fhort  Anfwer,  which  is,  That  it  is  nothing  to 
the  Purpofe.  Who  knows  not  that  Chriftian 
Princes  gave  the  Cognizance  of  many  ^einporal 
Matters  to  the  Bifhops  ?  And  as  they  gave  them, 
they  might  undoubtedly  determine  in  what  Place 
and  in  what  manner  they  fhould  be  heard  \  nor 
has  any  one  been  fo  abfurd  as  to  fay,  that  the 
Bifliops  enjoyed  the  Cognizance  of  thofe  Things 
by  a  Divine  Right  •,  which  is  the  fingle  Point 
under  Confideration  :  And  therefore  to  make 
that  Fad:  of  any  Force  or  Significancy  in  the 
prefent  Cafe,  he  fhould  have  fliewn,    that  they 

pro- 


proceeded  in  that  mixt  Court  by  Spiritual  Ceju 
fures,  and  that  in  thofe  Days  the  Bifliop  did 
not  exercife  the  Power  of  Excommunicating 
and  inflidling  other  Cenfures  of  a  Spiritual  Na- 
ture, upon  vicious  and  irregular  Perfons,  ac- 
cording to  the  Praftice  of  the  Church  in  the 
firft  Ages  of  Chriftianity,  and  the  many  fubfe- 
quent  Laws  and  Canons  diredling  them  fo  to  do. 
f,  160  He  has  indeed  faid,  that  Vice  was  punifh'd  in 
that  mixt  Court :  But  how  ?  By  Spiritual  Cen- 
fures F  No,  by  Corporal  Punifhments  and  Pe- 
cuniary Mul(5ls.  And  who  doubts  but  the  in- 
fliding  thofe  Punifhments  and  Muldls,  and  the 
proper  Enquiries  and  Examinations  in  order  to 
it,  may  at  any  Time  be  lodged  in  the  Hands, 
either  of  Ecclefiadical  or  Civil  Perfons  j  as  in 
our  Times  Ecclefiafticks,  as  well  as  others,  if 
they  are  in  the  Commifllon  of  the  Peace,  may 
have  their  Part  in  inflidling  Temporal  Penalties 
upon  all  Offences,  againft  which  any  Temporal 
Laws  have  been  made  ?  But  the  Point  he  ought 
to  have  laboured,  and  that  alone  could  do  him 
any  Service,  was.  That  the  Sheriff  had  as  good 
a  Right  to  inflifl  Spiritual  Cenfures,  as  the 
Bifhop  had  to  inflidl  'Temporal  Penalties :  And 
that  the  Rule  laid  down  by  Bra^lcn-^  who  wrote 
in  the  Time  of  Henry  III.  had  not  always  been 
Lib.  5.C.  the  Rule,  even  in  the  Saxon  Times :  Si  pro  pec- 
?.  n.  5.  cato  vel  tranfgreffione  fuerit pcenitentia  injungenday 
Judex  Ecclefiafticus  hahet  Cognitione7n,  quia  Jton 
,  pertinet  ad  Regem  injungere  posnitentias  nee  ad 
Judicefn  Secularem.  And  this,  I  hope,  he  will 
not  attempt  to  do. 

But  that  his  Inferences  from  Antiquity  may 
not  be  wholly  negledled,  it  may  be  proper  to 
enquire  into  the  Foundation  of  his  Conjectures  ; 
find  it  will  appear  that  his  Cenfure  arifes  from 

his 
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his  own,  and  not  from  his  Lordfhip's  Miftake. 
He  aflerts,  "  That  till  the  Conqueft,  (if  not^.  ,j, 
*'  confiderably  later)  Matters,  which  have  fine e 
*'  come  under  Ecclefiaftical  Cognizance,  were 
"  heard  and  determin'd  in  common  with  other 
"  Suits  in  the  County  Court,  cali'd  the  Sheriffs 
"  "Tourn  •,  where  the  Bifhop  and  Earl,  or  in  his 
"  Abfence  the  Sheriff,  fat  together.  TheHun- 
"  dred  Court  likewifehad  this  mixed  Jurifdidti- 
''  on,  and  was  held  before  the  Lord  of  the 
'«  Hundred  and  the  Ecclefiaftical  Judge.  And 
"  the  Proceedings  inthefe  Courts,  as  well  with 
*'  regard  toMatters  fiippofed  now  to  beof  Spiri- 
"  tual  Cognizance,  as  thofe  called  Civil,  were 
*'  not  according  to  the  Ccurfe  afterwards  intro- 
"  duced  with  the  Pra6lice  of  the  Canon  Law, 
"  hut  in  the  Englijh  Method  of  Juries, 

On  the  contrary  it  will  appear  that  the  Bi- 
fliops  had  diftindl  Courts  and  diflincft  Laws  from 
the  Temporal  ;  that  the  Cenfurcs  of  the  Church 
not  proving  fufiicient  for  the  SupprefTion  of  Vice, 
Temporal  Laws  were  made  to  inflid:  likewife 
Temporal  Punifliments  on  the  Offenders  ;  and 
in  thofe  Courts,  where  fuch  Punifhments  were 
inflidled,  the  Bifliop  fat  as  Judge,  together  with 
the  Civil  Magiftrate.  After  the  Conqueft  thefe 
Courts  were  totally  feparated,  and  the  Biftiop 
was  confined  to  his  own  Court,  and  to  proceed 
according  to  the  Ecclefiaftical  Laws,  whilft  the 
Temporal  Courts  only  inflicTted  Temporal  Pu- 
nifliments.  Notwithftanding  this,  the  fame 
Caufe  might  be  tried  in  both  Courts  ♦,  in  the  one  Arti.  Cler," 
for  Damages,  or  Amends  for  Breach  of  thec.6.  zlnft. 
Peace  •,  in  the  other  for  Correction,  and  infl idling ^^'^^Z- 62 ^^ 
Ecclefiaftical  Cenfures  :  and  it  is  a  very  modern 
Podrine,  that  where  the  Temporal  Courts  can 
punifli,  the  Ecclefiaftical  ftiall  not  j  and  Lord 
3  Coke 
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5  Rep.  p.  Coke  fays,     "  It  was    relolved  by   the   whole 
X'na°^^^^"  Court   in  Caiidrefs  Cafe,  That  the  Ad:  con- 
EccF      "  cerning  the  Uniformity  of  Common  Prayer, 
Laws.       "  being  in  the  Affirmative^    doth  not  abrogate 
"  or  take  away  the  Jurifdid:ion  Ecclefiaftical, 
"  unlefs  Words  in  the  Negative  had  been  ad- 
*«  ded,  as  a72d  not  otherwife^  or  in  no  other  man- 
<c  '^QY  or  form  \  and  this  appeareth  by  the  gene- 
««  ral  Rule  in  all  our  Books.  "  And  it  was  fur- 
ther refolved,    that    "  The  Temporal  and  Ec- 
«'  clefiaftical  Law  hiYt  fever al  Proceedings^  and 
"  to  fever al  Ends  -,    the  one  being  Temporal, 
"  to   infli6t  Punifhment  on  the  Body,    Lands, 
"  or  Goods  ;    the  other   being  Spiritual,    'pro 
"  falute  animcs  :  The  one  to  punifh  the  outward 

**  Man,  the  other  to  reform  the  inward 

*'  Then  both  their  difti725f  and  fever  al  Jurif- 
"  didtions  confift  and  ftand  well  together,  and 
<«  do  join  in  this,  to  have  the  whole  Man  in- 
"  wardly  and  outwardly  reformed. 

In  the  Laws  made  upon  the  League  between 
*  ,  ^  King  Edward  the  Elder,  and  Guthrune  the 
pA\,  '  Da?ie^  it  is  faid,  "  Leges  humanas  (propterea 
"  quod  pro  explorato  haberent,  nolle  fine  his 
"  quamplurimos  aut  in  Officio  contineri  fuo, 
"  aut  Ecclefeaftica;  7nore?n  gerereDifciplin^)  con- 
"  fcribendas  curarunt,  eafque  Chriito  cum  Rege 
*'  communes  promulgarunt,  bijs  ut  corum  coerce- 
"  retur  temeritas  qui  Epifcopi  iinperata  obedire 
'^  noluerintr 

From  this  Law  may  be  inferred,  that  in  the 
mod  ancient  Times,  theBifhop  had  originally 
the  Care  of  Ecclefiaftical  Difcipline  5  and  Tem- 
poral Laws  were  made  in  aid  of  Spiritual:  That 
his  Lordlhip's  ExprefTion  can  in  no  wifedeferve 
Pra:f.  p.  Cenfure,  viz.  "Temporal  Penalties  are  to  be  pro- 
Si.  ".  vided,  as  a  further  Terror  and  Punifhment  to 

*«  be 
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» '  be  called  in  as  oft  as  the  Cenfures  of  the  Church 
*'  aredifobeyed,  (ince  for  this  purpofe  they  were 
'<  originally  ^r^i'/V^^^/'Did  thofeLavvs  then  which 
related  to  Eccclefiaftical  Difcipline  before  thcle 
Temporal  Laws  were  made,  bind  the  Laiety  or 
the  Clergy  only  ?  It  muft  be  admitted  they 
bound  the  Former,  for  the  Bifhops  Power  alone 
was  fufficient  to  compel  the  Latter  •,  nor  were 
they  in  fuch  cafes  fubject  to  the  Temporal  Jurif- 
diftion  but  by  the  Force  of  Temporal  Laws. 

In  the  Laws  of  Edward  the  ConfelTor,  which 
were  a  Colledlion  of  the  ancient   Laws   of  the 
Land,  confirmed  by  the  Conqueror,    tipon  the^^^j^jj  . 
Report  made   upon  the  Oath  of  twelve  Meni3g. 
learned  in  the  Laws,    chofen  out  of  every  Coun-Lambard 
ty,  it  is  ordained,  "  Si  quisarrogans  pro  Epif--^^*  ^-S- 
"  copi  Juftitia   emendare   noluerit,    Epifcopus 
"   Regi  notum  faciat :    Rex  auteni  conftringat 
"  malefadorem,  ut  emendetcui  foris-fecit,  fcili- 
"  cet   primum  Epifcopo,    deinde  fibi  ;    &  fie 
'<  trunt  Duo  Gladii,  &  Gladius  Gladium  juvabit. 
If  thefe  Caufes  were  to  be  judged  in  the  County 
or  Hundred  Court,    and  to  be  tried  by  a  Jury, 
the  fame  Court  had  Power  to  enforce  the  Judg- 
ment,   and  the  Bifhop  could  have  no  Occafion 
to  apply  to  the  King  for  Aid.  How  opprobrious 
is  it  then  to  Royal  Majefty  to  term  his  Mini- 
fters  in  fuch  cafes  only  fhe  Churches  Hangmen  !   Exsm.  p. 

But  to  fhow  further  that  they  had  then  diftindl''^- 
Courts,  it  appears  from  the  fime  Laws,  that 
they  had  even  Jurifdidlion  in  Temporal  Matters 
in  their  own  Courts,  call'd  Ecclefiailical  Courts, 
over  thofe  who  were  their  Tenants,  or  lived 
within  their  Diftricl  •,  and  an  Appeal  lay  from 
them  to  the  Crown  in  fuch  Cafes.  "  Quicun- 
*'  que  de  Ecclefia  aliquid  tenuerit,  vel  in  fundo^^^^* 
*'  Ecclefia  manfionem  habuerit   extra  Curiam  ^^ly^^^^\ 

"  Eccle-c.  c. 
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<«  Ecclefiafticam^  coaflus  non  placitabit  quamvts 
*'  feris-fecmt,  nifi  quod  abfit  in  Curia  Eccle- 
«  fiafticd  de  Redlo  defecerit.  "  And  even  in  the 
Temporal  Courts  their  Caufes  had  the  Prefe- 
c.  4.  rence.  "  Ubicunque  Regis  Juftitia  vel  cujufcun- 
«'  que  fit  placita  tenuerit,  fi  miffus  Epifcopi  ve- 
«'  niens  illuc  caufam  aperuerit  fanclse  Ecclefise, 
*'  ipfa  primitus  terminetur,  juftum  eft  enim  ut 
*<  ubique  Deus  prse  caeteris  honoretur. 

Is  his  Lordftiip  then  fetting  up  a  Power  un- 
known to  the  Conftitution,  who  is  only  conten- 
ding for  a  diftind  Right  of  Jurifdidion  in  Spi- 
ritual Matters,  which  tho'  much  reftrained  by 
the  Temporal  Courts,  was  never  denied  to  be- 
long to  theBifhops,  from  the  earlieft  Ages  of 
our  Church  and  Nation,  but  was  enjoyed  by 
them,  without  Interruption,  before  fome  of  thofe 
Courts,  which  now  prohibit  them,  had  any  Ex- 
iftence  themfelves,  diftind:  from  the  King's 
Spelm.Pt. Bench  ;  for  the  Exchequer  was  fevered  from  it 
2.  p.  220.  in  the  Time  o^JVilliam  the  Conqueror,  and  the 
Common  Pleas  by  Magna  Chart  a  in  the  Time 
o^  Henry  III.  and  however  the  Bounds  thereof 
may  have  been  altered,  yet  a  Subordination  to 
the  Temporal  Courts  in  Ec  cleft  aft  ical  Matters  was 
never  before  contended  for. 

But  to  proceed  to  the  Foundation  of  the  Exa^ 
7)iiner*s  AlTertion,  from  whence  he  would  prove 
(what  he  callsj  his  Lordfhip's  Miftake.  He 
thinks  "  It  has  arifen  from  fome  modern  Tran- 
«'  flations  of  the  Laws  of  Edgar  and  Canute^ 
«'  which  treat  of  the  County  Court."  The  Words 
are,  aitD  tl^aer  fcpre  gemote  5i5ifceop  anD  fe 
€alilio?man  an  t^aer  aegtl^er  taecon  ge  c^ooeis 

Seldenm  ^^y^^  g^  (WorulDCS  Xi\)tt  X  According  to 
E?dm  p.  ^^omp^on's  Tranflation,  Et  interfit prceful  Camita- 
i65.      '  tu^  ^Alderrnannus^i^  titrique  doceanthei  Return 

i^faculi ; 
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^  fesculi :  or  according  to  Lamhard^  Cui  quidem  Lamb. 
illius  Dicccefts  Epifcopus  &  Senator  interfunto^  quo-  ^^P  ^^S^' 
rum  alter  jura  Divina  alter  humana  populum  edO'[[^'   ^' 
ceto  ;  or  as   Dr.  PFilkins,  Interfit  Epifcopus  ^  Dr.  iVii- 
Senator  ^  pojlea  doceat  tarn  Divinu?n  jus  quamkins  LL. 

humanufn. or   Et  ibi  uhique  doccatiir^  &c.  Edgan 

Yet  though  the  Tranflation  from  the  joining  of  ^'  ^  * 
the  Words  tfjacraegtijcr  or  disjoining  them, 
may  be  different,  the  Senfe  is  the  fame,  and  the 
Word  gc  being  repeated  fignifies  alter  ^  alter  \ 
or  may  be  rendered  tam  ^  quam^  and  muft  im- 
ply a  feparate  Office,  unlefs  we  could  imagine, 
that  the  Alderman  was  to  inftrudl  the  People  in 
God's  Law,  and  not  the  Bifhop. 

The  Learned  Sir  H.  Spelman  gives  this  Ac-pt,  ^^ 
count  of  it,  in  his  Treatife  of  'The  ancient  Go-  54. 
vermnent  of  England.  "  Before  they  entered  in- 
"  to  any  Caufes  (as  it  is  commanded  in  the 
<«  Laws  of  Canutus)  the  Bifliop  gives  a  folemn 
"  Charge  unto  the  People,  touching  Ecclefiafti- 
"  cal  Matters,  opening  unto  them  the  Rights 
''  and  Reverence  of  the  Church,  and  their  Duty 
'«  therein  towards  God  and  the  King,  according 
"  to  the  Word  of  God  and  Divinity  :  Then  the 
'^  Alderman,  in  like  manner,  related  to  them  the 
*'  Laws  of  the  Land,  and  their  Duty  towards 
"  God  and  the  King,  and  the  Common- 
''  wealth — "  Is  it  poiTible  then  that  the  differ- 
ent Tranflations  could  create  any  miilake,  whcxT 
the  fubftance  is  the  fame  in  all  ? 

His  Inference  from  the  Charter  of  the  Con- 
queror is  as  ill  founded.     The  Words  of  it  are, 
"  Propterea  mando  &:  Regia  Authoritate  pr^e-Seld.ad 
"  cipio  ut  nullus  Epifcopus  vel  Archidiaconus  ^^^"^- i*' 
"  amplius    in   Hundret  placita    teneant  •,     nec^  ^' 
''  caufam  quae  ad  regimen  animarum  pertinet 
"  ad  judicium  faecularium  hominum  adducant ; 

C  ''  led 


"  fed  quicunque  fecundum  Epifcopales  leges 
"  de  quacunque  caufa  vel  culpa  interpellatus 
"  fuerit,  ad  locum  quern  ad  hoc  Epifcopus  ele- 
'^  gerit  &  nominaverit  veniat,  ibique  de  caufa 
"  fua  refpondeat,  &  non  fecundum  Hundret,  fed 
"  fecundum  Canones  &  Epifcopales  leges,  rec- 
Exam.  p,  *'  tun^  Deo  &  Epifcopo  fuo  faciat."  His  Infc- 
19.  rence    is,     "  That  the    Matters   wherein  this 

"  Charter  is  fuppofed  to  have  given  theBifhop 
"  a  feparate  Jurifdidlion,  were  before  that  Se- 
"  paration  cognizable  in  common  with  other 
'^  Caufes  according  to  the  courfe  of  the  Com- 
<«  mon  Law.'*      Whereas  from  this  Charter  it 
evidently  appears,  that  there  were  Canon   and 
Epifcopal  Laws,  diftind:  from  the  Laws  of  the 
Hundred  or   Common  Law :    And  whereas  it 
likewife   appears,    from   the    before- mentioned 
Laws  of  Edward  the  ConfefTor,  that  they  had  a 
feparate  Ecclefiaftical  Court,  and  alfo  fat,  as  is 
allowed,  with  the  Sheriff  in  the  Temporal  Court  ; 
this  Charter  confined  them  to  their  own  Courts 
and  to  Spiritual  Caufes  :    And  left  it  might  be 
thought  that  the  temporal  Authority,   they  had 
before,  was  to  attend  them  there,  forbids  them 
to  proceed  according  to  the  Laws  of  the  Hun- 
dred.    As  this  was  a  reftraining  Law,  they  had 
no  great  Reafon  to  ftruggle  and  to  take  Advan- 
tage of  the  Troubles  of  the  following  Reigns, 
to   fetde    this    limited   Jurifdidlion.     But  what 
Strains  will  not  this  Author  make  for  the  fake  of 
a  Refledion  on  the  Clergy. 

As  to  the  manner  of  punilhing  Inceft,  as  he 
has  not  referred  us  to  the  Law,  1  muft  take  no- 
tice of  thofe  of  Edward  the  Elder,  and  Canute  : 
Lamb.  p.  In  the  former,  §uifcedofeplluerint  Inceftu^  eorum 
^^'^^^^^qui  fuerit  fuperior  Rex  baheat,  inferior ejn  Epifco- 
Sc  Gu- '  P^'^^  ^^^  ^^^^^^^  cumulate  Deo  ^  hominibus  compen- 
throni.  fdrinty 
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fArint,  t?  quod  fuerit  Us  ah  Epifcopo  indicium  eofi^ 
fecerint.  By  the  latter,  6"/  quis  fiuprum  Incefium 
commiferit^  five  Capitis  (EJlimattone^  five  multla, 
five  rernm  fetarum  omnium  aimfilone  compenfato. 
But  as  thefe  were  Temporal  Laws,  I  have  before 
obfcirved,  that  they  were  only  lupplemental  to 
the  Biihop's  Power,  bccaufe  the  Cenfures  of  the 
Church  proved  ineffeduaJ,  as  the  Preamble  to 
the  firft  declares. 

ThzEmminer  fays,  ''  That  he  has  been  told^  6 
"  by  lome  learned  Men,  that  none  of  t\xt  Bi- 
"  Ihops  for  the  firlt  300  Years  after  Chrift 
"  claimed  any  feparate  exclufive  Powers  for  the 
"  Exercife  of  Church  Difcipline,  but  left  thefe 
"  Matters  to  the  Provincial  and  Diocefan  Con- 
"  fiftories,  which  in  the  purer  Ages  of  the 
*^  Church,    were  compofed  of  Bijhps,    Clern 


To  let  h.m  fee  that  he  has  been  grofly  mifin-Rn  ?,„„ 
formed   ,n   every  Art.cle  of  this  Claufe,  1  will '/a   A 
refer  him  to  feveral  very  learned  Writers,  whoGov.;>. 
have  treated  upon  this  Subjeft  at  large     and^'^-34^- 
ftown,  that   in   the  moft    early  Ac^es  of  the"^''^^- 
Church    none  but  Bilhops,    not  ev?n  Prefby- l^ldiS'' 
rl''  ""'^^.^.^ommanded  by  them,    did  exercife  .ion  of  the 
Church  Difcipline;  and  that  the- Pevpk  never ^^''''^ipliw 
had  any  Part   in   thofe  Matters,    further   thzn°-."''fi- 
being  prefent    if  they  pleafed  to  Petition,    R,.{7o  Je- 
prefent    (^c.  but  without  any  Shadow  of  PowJt.rt    ' 
or  Juthority  m  the  Bufinefs  of  thefe  Aflemblies  4^6".  427, 
And  his  prefent  Grace  of  Canterbury,    in  the''^*- 
Uiipute   againft   Dr.  Jtterbury,    who   afferted  p',  '^''^'''"' 
that  the  Prefbyters  had  from  the  Beginnin"  anDt"; 
t^m\  Right   oi  Place  ^.nd  Author^ty%f  VoTcein^^t  m  ■ 
the  Councils  ot   the  Church  with  their  Bifhops  "^^^  State 
fays,  "  This  was  not  wont  to  be  accounted  iyi"^ '^^ '^^ ■ 
"  CW./£«^WDoarine,  nor  ca™  It  tend  r/^F 


toPi-ef./.62 
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«  to   any  thing   lefs    than  to  fhake  the    very 

*'  Foundation  of  our  Conftitution,  and  furnilh 

<'  the  Presbyterian  with   a  new  Argument   a- 

"  gainft  it."     He  refers  us  likewife  to  Dr.  Be- 

Cod.  QtiTi.veridge^  who  fays,  "  Omnia  per  fmgulas  aetates 

Vind.       "  communia  Ecclefise  negotia  per /6?/oj  Epifcopos 

procem.  n.tt  g^  nonnullos  ^xjh'mdt  Preshyteros^  Epifcoporum 

+•  «t  fuorum  locos  tenentes^  in  Concilio  congregatos 

"  tranfadta  funt." 

This  will  fhow  him  how  idle  and  groundlefs 
^.13.      his  Conje6lure  is,   That  when  Chriftianity  be- 
came the  publick  Religion  of  the  Empire,  the 
People  firft,  and  then  the  Clergy^  withdrew  from 
the  Provincial  and  Diocefan  Confiftories,  as  he 
calls  them,  as  a  troublefome  and  expenfive  At- 
tendance j  and  that  this  was   the  only  Founda- 
tion of  Epif copal  Jurifdidlion.     But  if  all  this 
were  true,  as  it  is  certainly  falfe,  it  ftill  fuppofes 
an  Exercife  of  Spiritual  Dtfcipline  in  the  Chriftian 
Church,  as  fuch,  after  the  Civil  Power  became 
Chriftian,  and  can  therefore   be  of  no  Service 
to  an  Erajiian,  whofe  fundamental  Principle  is. 
That  when  the  Emperors  became  Chriftian,  all 
the  Power  of  the  Church,    as  a  Church,  did 
ipfo  fa5fo  ceafe.     And  as  to  the  firft  Chriftian 
P^  14,       Emperors  inverting  the  Bifhops  with  a  Real 
Jurifdidlion,    which  was  before  Nominal^    the 
Suppofition  is  lb  void  of  all  colour  of  Proof, 
that  it  is  a  wonder  how  it  could  fall  from  the  Pen 
of  one,  who  pretends  to  write  about  the  Affairs 
of  the  Church  in  thofe  Days.     It  is  true,   that 
the  Emperors  found  the  Bifhops  in  Pofleflion  of 
the  Power  ;  and  as  they  knew  it  was  a  rightful 
PolTeflion,  it  was  juft  in  them  to  fupport  the 
Bifhops  in  the  Exercife  of  it ;    and,  to  make  it 
more  eiFedtual  upon  the  Obflinate  and  Difobe- 

dient. 
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dient,  they  extended   the  fecular  Arm  to  their 
A/Tiftance. 

If  then  the  Power  of  the  Church  and 
Clergy  for  Corredion  and  DifcipHne,  as  ground- 
ed on  the  Word  of  God^  which  the  Examiner 
calls  a  Fundamental  Error^  was  the  received 
Dodrine  of  the  Primitive  Church,  and  pradi- 
fed  from  the  earlieft  Ages  of  Chriftianity  -,  if 
the  fame  Power  which  they  had,  before  the  Em- 
perors were  received  into  the  Body  of  that 
Church,  continued  ftill  in  them,  tho'  fupported 
by  Temporal  Laws  •,  the  feveral  Statutes  which 
were  made  upon  the  Reformation,  muft,  ac- 
cording to  the  common  Rule  of  Interpretation, 
be  fo  conftrued,  as  to  be  confiftent  with  other 
Laws  and  Statutes,  and  confiftent  with  the  Prin- 
ciples upon  which  the  Law  of  the  Land  is 
founded,  one  Ground  whereof  is  the  Law  of 
God.  And  altho'  the  Church  does  in  its  gene- 
ral Signification  comprehend  the  whole  Body 
of  Chriftians  united  in  the  fame  Faith,  yet  ac- 
cording to  our  Saviour's  Inftitution  there  are 
diftin6t  Offices  in  that  Body,  which  have  pecu- 
liar Powers  annexed  to  them. 

The  Examiner  will  be  fo  equitable  as  to  allow 
that  in  all  great  Changes  and  Revolutions  in  Go- 
vernment, whether  of  Church  or  State,  many 
Things  have  been  done  during  the  Heat  and 
Confufion  attending  fuch  Changes,  which  upon 
cooler  Thoughts,  and  in  a  more  quiet  and  fettled 
State  of  Things,  it  has  been  found  neceffary 
to  review  and  explain  ;  and  it  is  very  common 
on  fuch  Occafions  to  go  from  one  Extreme  to 
the  other.  At  the  Reformation,  the  great 
Points  were,  Firft,  to  abolifh  the  ufurped  Au- 
thority of  tlie  Pope,  and  then  to  declare  the 
C  3  King 
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King  to  be  fuprcmc  Head  of  the  Church,  with 
general  Powers,  not  unhke  thofe  that  the  Pope 
had  exercifed  •,  all  which  was  to  be  expreffed 
in  tht  firongeft  manner  that  was  poflible,  to  be 
an  effectual  Bar  againfl:  tlie  Return  of  the  Papal 
Authority.  And  as  to  the  vefting  Ecclefiaftical 
Jurifdidion  in  the  King,  our  Laws  have  always 
confidcred  him  as  Mixta  Perfona^  and  Cuftos 
Utriufque  l^abulce^  and  fo  a  proper  Subjed  of 
Ecclefiaftical,  as  well  as  of  Civil  Power  \  in  fuch 
manner  as  liad  nfuaJly  been  exercifed  by  Chri- 
llian  Princes  within  their  Dominions,  antece- 
dent to  the  ufurped  Authority  of  the  Church  of 
Rome. 

But  the  bare  vefting  of  Authority  in  the  King 
to  be  exercifed  on  fuch  Occafions  as  he  ftiould 
think  proper,  did  not  abolifh  the  ordinary  Autho- 
rity and  Jurildidion  of  the  Bifliops  in  their  feveral 
Diooefes,  nor  infer  that  the  Exercife  of  it  ftood 
"Upon  another  Foundation  than  it  had  done  be* 
fore.  This  muft  be  proved  by  Negative  Ex- 
preftions  in  Ad:s  of  Parliament,  declaring  that 
their  ordinary  Authority  was  taken  away,  and 
that  nothing  remained  to  them  as  Biftiops,  but 
what  they  were  to  derive  from  the  King  ;  or 
be  proved  from  Fa6ts  (in  Practice  J  which  ne^ 
■cejfarily  fuppoie  and  imply  it :  But  nothing  like 
this  appears  in  any  A61  of  Parliament  for  eleven 
Years  after  the  Supremacy  was  vefted  in  the 
Crown,  when  indeed  it  is  declared  that  Arch^ 
hifkops^  Bifbops^  Archdeacons^  and  other  Eccle- 
fm/iical  Perfons^  have  no  manner  of  Jurifdiolion 
Ecclefiaftical  hit  by,  under  andfro?n  his  Royal  Ma- 
jefty.  But  it  muft  be  remember'd,  that  this  Ex- 
preftion  is  in  the  A61,  which  enables  Lay  and 
married  Perfons  to  be  Judges  and  Regifters  in 
the  Ecclefiaftical  Courts,  and  ought  therefore 

to 
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to  be  interpreted  in  x^Vxxommodation  to  the  De- 
fign  of  the  A61,  i.  e.  as  relating  to  (landing 
Officers  in  Ecclefiaftical  Courts,  and  to  the  Ex- 
ercife  of  Jurifdiftion  in  fuch  Courts,  which  is 
what  we  properly  n^an  by  Ecclejiaftical  Ju- 
rijdi5lion,  and  is  not  denied  to  be  a  Privilege 
derived  from  the  Civil  Power,  and  fubj-dl  at 
all  times  to  Regulations  from  thence.  But  Ju^ 
rifdi^ion  Ecclefiaftical  is  one  thing,  and  Spiritual 
Power  and  Authority  another  •,  one  is  an  inherent 
Right,  and  the  other  the  Power  of  exercifing 
that  Right  in  fuch  a  particular  manner  as  the 
Laws  of  the  Land  allow  and  warrant. 

The  like  Anfwer  is  to  be  given  to  a  like 
Claufe  in  the  A6t  i  Ed.  6.  c.  2.  which  requires 
Procefs  Ecclefiaftical  to  be  in  the  King's  Name, 
and  only  tefted  by  the  Bifhop,  and  that  the 
King's  Arms  be  fet  in  every  Seal  of  Office  and 
Jurifdi^ion^  v'yl.  That  all  this  evidently  relates 
to  the  ordinary  Courfe  of  Proceedings  in  the 
Courts  eftablifhed  among  us  by  Law  and  Cuftom^ 
which  have  Cognizance  of  many  Matters  of  a 
"Temporal  Nature.  And  it  is  remarkable  that  the 
Preamble  which  leads  to  the  enabling  part  of 
that  Claufe,  particularly  mentions,  nat  all 
Courts  Ecclefiaftical  within  the  Realms  of  Eng- 
land and  Ireland  he  kept  by  no  other  Power  or 
jiuthority,  either  Foreign^  or  within  this  Realm, 
hut  by  the  Authority  of  his  mofl  Excellent  Majefly, 
Add  to  this,  that  the  Adl  fpecially  provides, 
that  Collations^  Inftitutions  and  Inductions  (which 
tho*  properly  Judicial  Adls,  are  not  difpatched 
in  the  publick  Courts)  may  continue  to  be 
made  by  the  Bilhops,  under  their  own  Names 
and  Seals,  as  they  have  heretofore  accudomed. 
But  whatever  was  the  Defign  or  Extent  of 
this  Ad,    it  was  unanimoufly  declared  by  the 

C  4  twelve 
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twelve  Judges,  13  Car,  i.  to  be  repealed  and 

fiQt  now  in  force. 

As  it  appears  by  the  feveral  Statutes,  that  the 
Ecclefiaftical  as  well  as  the  Civil  Jurifdi5lion  is 
derived  from  the  Crown,  fo  it  has  always  been 
admitted  that  Archbiihops  and  Bifhops  have  by 
the  Laws  of  the  Land  Ecclefiaftical  Jurifdidi- 
on  under  his  Majefty,  annexed  to  their  Places 
Jlales's     and  Offices  primarily  and  originally  in  their  own 
Analyfis,  Rjg|-^|.^     ^^d  therefore,  as  to  the  other  Argu- 
ment,   from  the  Commijfwns  taken  out, by  the 
Archbifhop  and  Bifhops,   many  things  may  be 
truly  fa  id  \  that  there  was  no  Law  obliging  them 
to  take  out  fuch  Commiflions,  nor  can  we  tell 
upon  what  Motives  or  Inducements  it  was  done  ; 
that  it  does  not  appear  that  all  the  Bifhops  took 
out  CommifTions,   nor  can  we  tell  how  many 
did  j  that  they  who  took  them  out  might  think 
the  Spiritual  Powers  belonging  to  them,  as  Bi- 
fhops,   fufliciently  acknowledged    and   fecured 
t>y  the  faving  Claufe,  Frceter  i^  ultra  ea  quce  tihi 
ex  facris  Uteris  divinitus  commijfa  dignofcuntur ; 
and  that  in  the  fame  Reign  in  which  thefe  Com- 
mifTions were  taken  out,  there  was  firft  a  Par- 
liamentary  Recognition  of  a  Right  in   every 
Bifliop  to  correct  and  punijh  according  to  fuch 
Authority  as  he  had  hy  God's  Word  :    A  trouble- 
fome  Claufe,  which  this  Writer  would  fain  get 
rid  of,  but  cannot.     And  to  fhow  the  Diftrefs 
he  is  under,  he  would  even  make  it  a  Doubt, 
what  the  Authority  is  which   the  A61  declares 
1:0  belong  to  the  Bifhops  by  God's  Word  •,  when* 
nothing  can  be  more  clear  upon  the  Face  of  the 
Claufe  itfelf,  than  that  it  is  a  Right  to  corredt 
and  punifli  (in  an  authoritative  way)  fuch  as  be 
unquiet^   difobedient^    and   criminous   within   his 
Diocefe.     And,    I  dare  fay,    no  mortal  Man, 
3  fron^ 
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from  the  time  o\  Edward  6.  to  this  Day,  under- 
Itood  any  thing  by  the  Claufe,  but  the  punifh- 
ing  Wickednefs  and  Immorality  by  Spiritual 
Cenfures. 

If  we  look  into  the  CommilTions  granted  by  ji^^^^'s 
Hen.  8.  Cone  of  which  was   to  the   Bifhop  of  Rights, 
Hereford)  ^t  fhall  find,    that  the  King  having  ^^-  ap- 
appointed  Cromwell  to  be    his   Vicar- General,  P^"^-  "• 
and  intending  to  vifit  his  whole  Realm,  had  in-lH'/' 
hibited  the  feveral  Bifhops,  or  fuch  of  them  at 
leaft  as  he  thought  proper,   from  exercifing  a- 
ny  part  of  their  Jurifdidlion  as   is  ufual  in  all 

cafes  upon  a  Vifitation. "  Ne  pendente  vifi- 

tatione  noftra  ea  quse  funt  Jurifdidionis  exer- 
cere  attentares  feu  attentarent  per  alias  literas 

inhibuerimus Quia  tamen  ipfe  Thomas 

Cromwell  tot  &  tam  arduis  negotiis  impeditus 
extitit,  quod  ad  omnem  Jurifdi6lionem  no- 
bis ut  fupremo  Capiti  hujufmodi  competen- 
tem  ubique  locorum  expediend.  non  fufficiet  : 
Nos  isitur  tibi  vices  noilras  fub  modo  &  for- 
ma  inferius  defcripta  committend.  fore,  Te  Yi- 
centiand.  effe  decrevimus—  ad  ordinand.  Igi- 
tur  ~  inftituend.  Teftamenta  proband,  ^r. 
Teque  licentiamus  per  praefentes  ad  noftrum 
bene  placitum  duntaxat  duraturas.  Quacunq ; 
Inhibitione  ante  dat.  prsefentium  Emanat.  in 
aliquo  non  obftante.  "  When  King  Edward 
came  to  the  Throne,  new  Commiflions  were 
granted,  upon  the  fame  Account,  akho'  the 
Viccgerency  was  expired  ;  and  in  that  to  Arch-^^^^^^s 
bifhop  Cranmer  are  thefe  Words  :  "  Quacun- Reform. 2. 
''  que  Inhibkione  ante  dat.  praefentium  in  aJiquovol.col.  n. 
''  non  obftante."  2.  /.  9. 

It  feemed  to  be  the  Opinion  of  thofe  Times, 
that  by  acknowledging  the  King  to  be  fupreme 
Head,   he  had  the  fame  Power  as  all  other  fu- 
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perior  Ordinaries  have  of  vifiting  alJ  the  Infe- 
riors, and  inhibiting  them  until  he  had  finifhed 
his  Vifitation.     When  ]|Queen  Eliz,  came  to  the 
Crown,  this  Power    by   ImpHcation   was    not 
thought  fufficient,    but  it  was  more  truly  judg'd 
that  the  Royal   Supremacy,    in   itfelf,    implied 
no  more  than  the   ordinary  Courfc  of  admini- 
firing   Juftice  by  die   Crown  in  Ecclefiaftical 
Matters  by  its  legal  and  proper  Officers,    the 
Archbifhops,    Bifhops,  ^c.    And  therefore  in 
the  A(5l  for  reftoring  the  Spiritual  Jurifdidion 
V.  Coke  5. to  the  Crown,  there  was  a  Ipecial  Claufe,  fince 
Rep.  C^«- repealed,    to  give  her  this  extraordinary  Power 
^r/sCaie.  j-Q  appoint  Commiffioners  to   vifit,    i^c.     But 
the  Supremacy  was  never  imagined  to  imply  a 
Right  to  Ordain.     What  would  the  Examiner 
then  infer  from  the  former  CommifTions,    that 
the  Bifhops  were  not  thought,    or  allowed,    to 
have  any  Jurifdidion  in  themfelves  ?  Far  other- 
wife  :    For  an  Inhibition  implies  a  Jurifdidlion 
in  the  Inferior,    and  where  they  have  none,  an 
Inhibition  is  needlefs.     The  Commiifions  were 
therefore   only  a  temporary  Provifion  to  enable 
them  to  ad;  during  the  Inhibition  without  in- 
curring a  Contempt :  And  amongft  other  things 
they  were  licenfed^    notwithftanding  the   Inhibi- 
tion, Ad  Ordinandum  quofiunque  infra  Dioecefm 
tuam  uhicunque  oriundos^   v/hich  is  far  from  con- 
veying an  Original  Power ^    but  is  a  PermifTion 
only  of  exercifing    within  their  own    Diocefe 
that   Power  of  Ordaining  which  was  Bivinitus 
Co7nmijJa^    and  inherent  in  them  as   Bifhops  of 
the  Church    of  Chrifl.     The   Power    itfelf  of 
Ordaining  was  never  claimed   by  any  Chriftian 
Prince,  or  derived  from  him  *,    and  l<!emo  plus 
juris  ad  alium  transferre  poteft^  quam  ipfe  habet, 
is  an  undoubted  Rule  of  Reafon  as    well  as  of 
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Law.  The  Jurifdiftion  of  the  Bifhops  was  de- 
rived from  the  Crown  as  the  Fountain  of  all 
Jurifdidlion,  bun  the  Miniftration  of  Spiritual 
'Things  wasexprefly  difclaimed  by  all  our  Princes 
upon  the  Reformation  ;  And  Cromwell  as  Vicar 
General  to  K.  i/.  8.  altho'  cornmiffioned  to  exer- 
cife  all  the  King's  Ecclefiaftical  Power,  never 
pretended  to  that  of  Ordaining,  tho*  the  Exer- 
cile  of  this  Power  in  the  Bifhop  was  impeded 
by  the  King's  Inhibition.  Thus  in  a  Metropo- 
litan Vifitation,  when  the  Archbifhop  inhibits 
any  of  his  inferior  Suffragans,  they  cannot,  with- 
out incurring  a  Contempt  of  his  Inhibition,  Or- 
dain any  Perfons  within  their  own  Diocefe,  un- 
lefs  they  are  licenfed  fo  to  do  by  the  Archbifhop, 
whilft  there  cannot  be  the  leaft  Pretence  that 
the  Bifhop's  Original  Power  of  Ordaining  is 
derived  from  fuch  Licence.  The  Inhibition, 
which  fufpends  their  AEiing^  implies  \}:\(t\x  Right : 
And  tliis  is  the  utmoft  that  thole  Cominijftons  did 
intend. 

Exemptions  from  the  ordinary  Authority 
of  the  Bifhop,  and  Jurifdidions  transferred  to 
L^aymen  by  Authority  of  Parliament,  and  flill 
exercifed  by  them,  is  an  Argument  upon  which 
the  Examiner  dwells  much  ;  but  when  fet  in  a 
true  Light  it  will  by  no  means  bear  the  Strefs 
he  lays  upon  it.  Every  one  knows  the  Original 
of  Exemptions  ;  that  they  were  created  by  the 
Ufurpation  of  the  Popes,  who  by  an  over-ru- 
ling Power  deprived  the  Bifhops  of  their  jufl 
Rights  of  vifiting,  corredling,  ^c.  and  put 
thofe  Places  under  the  immediate  JurifdiUion  of 
the  See  of  Rome.  This  was  the  laudable  Ori- 
ginal of  Exemptions,  and  this  the  State  they 
were  found  in  at  the  Reformation,  when  the  Re- 
ligious were  diflblved,    and  their  Houfes  and 
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Pofieflions  vefted  in  the  Crown,  with  all  the  Ad- 
vantages and  Privileges,  under  which  the  former 
PoflTefTors  had  enjoyed  them.     But  tho'  the  Par- 
liament would  not  wholly  take  from  Henry  8. 
what  they  had  given  him  by  fome  general  Words 
in  the  Hurry   of  the  DifTolutions,    (confidering 
him  probably  as  a  Perfon  capable  in  himfelf  of 
Ecclefiaftical  Jurifdidion,  both  as  King  o^  Eng- 
land^ and  as  lately  declared  Supreme  Head  of  the 
Churchy    and  the  Diftridrs  exempted,    as  before 
fevered   from  the  Diocefe  of  the  Bifhop,    and 
made  Extra-Diocefan  \)  and  altho'  the  King  by 
the  like  general  ExprelTions  in  the  Grant  of  the 
PoflefTions  of  the  Religious  might  be  underftood 
to  have  conveyed,  with  them,  to  fome  few  Lay- 
Subjedls,  a  Right  of  Exemption  from  the  ordi- 
nary  Jurifdidlion,    which  being  a  legal  Right 
could  not  be  diveded  ;  yet  thefe  Inftances  have 
been  very  few,  confidering  the  vaft  Number  of 
exempt   Places    before   the   Diflblution.     And 
what  the  Senfe,    both  of  King  and  Parliament, 
in  this  Matter  was,    appears  fully  by  the  Stat. 
31  H  8.  c.  13.  §  23.      "  And  be    it   further 

*'  Enabled, That  fuch  of  the  faid  Monafte- 

''  ries,  Abbathies,  i^c.  — and  all  Churches  and 
''  Chapels  to  them  or  any  of  them  belonging, 
*'  which  before  the  Difiblution  ——or  coming 
*'  to  the  King's  Highnefs  were  exempted  from 
"  the  Vifitation  or  Vifitations,  and  all  other 
"  Jurifdidion  of  the  Ordinary  or  Ordinaries, 
"  within  whofe  Diocefe  they  were  fituate  or 
"  ^cU  fi^i^ll  froni  henceforth  be  within  the  Ju- 
''  rifdidion  and  Vifitation  of  the  Ordinary  or 
*'  Ordinaries,  within  whofe  Diocefe  they  or 
"  any  of  them  be  fituate  or  kt  ;  or  within 
*'  the  Jurifdiction  and  Vifitation  of  fuch  Per- 
"  fon  or  Perfons,  as  by  the  King's  Highnefs 
''  fhall  be  limited  or  appointed  :    This  Adl,  or 

^'  any 
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*'  any  other  Exemption,    Liberty  or  Jurifdifli- 
«^  on  to  the  contrary  notwithftanding." 

In  the  next  Keign,  (^  and  4  Ed.  6.  c.  11.) 
the  King,  as  //.  8.  before  had  been,  was  au- 
thorized by  A61  of  Parliament  to  appoint  thirty 
two  Perfons.  (fixteen  of  the  Clergy,  and  fixteen 
of  the  Laity)  to  compile  a  new  Body  of  Ec- 
clefiaftical  Laws,  and  having  ratified  them  un- 
der the  Great  Seal,  to  publifh  them,  and  they 
by  Virtue  of  that  A6t  to  be  taken  for  the  King's 
Ecclefiaftical  Laws  of  this  Realm.  A  Commif- 
fion  was  accordingly  granted  to  fixteen  of  the 
Clergy,  the  moft  able  and  zealous  Eftablifhers 
of  the  Reformation ,  of  which  Archbifhop 
Cramner  was  the  firft,  and  had  the  principal 
Direction  •,  and  to  fixteen  of  the  Laity,  four 
whereof  were  Civilians,  and  four  Common  Law- 
yers :  And  this  Body  of  Laws  was  proceeded 
on  and  finiihcd,  and  the  Form  of  a  Ratifica- 
tion prepared  ;  but  the  King's  Death  prevented 
their  being  adually  ratified,  as  the  Ad:  dired:- 
ed.  From  the  Head  of  Privileges  and  Exemp- 
tions^ it  appears  what  was  the  Senfe  of  the 
Compilers  concerning  them.  "  Quoniam  Li-Ref.  Leg; 
"  bertates  &  Immunitates  Eccleliafticas  licen-^,^^-f-^4- 
<'  tiofam  videmus  fspenumero  afferre  peccandi^  1  1"^* 
"  lecuritatem  -,  Volumus  ut  Lpifcopis  liceat  inioig. 
"  omnia  Collegia,  Societates  &  Coetus,  quse 
"  quidem  in  eorum  Dioecefibus  conftiterint, 
"  quantumcunque  Privilegiis  prasmuniantur , 
"  infpedtare,  poenafque  peccatis  illorum  affig- 
"  nare,  non  folum  communibus  Vifitationum, 
"  fed  omnibus  aliis  temporibus,  cum  magni- 
'«  tudo  criminun  poftulabit ,  &  eandem  Ar- 
"  chiepifcopus  in  fua  Provincia  poteftatem  ha- 
"  bebit.  "  So  early  after  the  DilTolution  were 
thofe  Exemptions  confidered  as  fo  many  Ble- 
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mijhes  on  our  Church,  which  this  Writer  now 
makes  ufeof,  as  one  of  his  chief  Engines  to  over- 
throw the  Conftitution  of  it. 

The  Examiner's  Arguments  from  the  State  of 
the  Royal  Supremacy,  in  the  Reigns  of  K.  //.  8. 
and  Edw.  6.  have  been  particularly  confidered  •, 
and  I  mufl  now  defire  him  to  accompany  me  to 
a  more  fetded  Time,  the  Reign  of  Queen  Eli- 
zahelb  :  by  which  time  People  had  leam'd  many 
Things  by  Experience,  and  feen  the  Unfitnefs 
and  Confequences  of  feveral  Steps  that  had  been 
taken  at  the  firft  fetting  out  of  the  Reformadon, 
particularly  in  the  Articles  of  the  Royal  Supre- 
macy, and  the  Ordinary  Jurifdi^fion  of  the  Bi- 
fhops.  Now  therefore  we  hear  nothing  of  a 
Vicar  General  for  Ecclefiaftical  Affairs,  nor  of 
Commiffions  to  be  taken  out  by  Bifhops  for  the 
Exercife  of  their  Jurifdidion,  nor  of  the  Queen's 
Arms  to  be  fet  in  their  Seals  ;  but  all  fuch 
Refiraints  and  hicumhrayices  as  had  been  laid 
upon  their  Jurifdidlion  were  removed,  and  their 
Proceedings  in  the  Exercife  of  it  reftored  to  its 
ancient  Courfe. 

As  to  the  Royal  Supremacy,  one  of  the  firft 
Things  the  Parliament  entered  upon,  was  to  un- 
,  ^,.  do  what  had  been  done  in  the  Reign  of  Queen 
II.  '  '  '  Mary  in  favour  of  the  See  of  Rome,  and  then 
to  veft  in  Queen  Elizabeth  a  full  Power  of 
exercifmg  Spiritual  or  Ecclefiaftical  Jurifdi6lIon 
by  Commiffioners  to  be  appointed  under  the 
Great  Seal,  when,  and  as  often,  as  Jhe^  her 
Heirs,  or  Succejfors,  flmdd  think  meet  or  conve- 
nient \  but  not  one  Word  in  the  Ad,  of  the 
Bifhops  deriving  their  Authority  from  the 
Crown  •,  and  much  lefs  of  their  having  no  Power 
or  Authority  but  what  they  derived  from  it. 
By  the  Oath  of  Supremacy,   as  fettled  by  that 
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Aft,   all  Ecclefiaftical  Perfons  ajxi  Civil  Offi- 
cers, are  to  teftify,  and  declare.  That  the  Slueen^s 
Majefty  is  the  oyily  Supreme  Govenwr  of  this  Realm^ 
and  of  all  other  her  Majeftf  s  Dominions  and  Coun- 
tries^   as   well   in  all  Spiritual  or  Ecclefiaftical 
Things  or  Caujes,  as  Temporal.     This  was  after- 
wards further  explained  in  the  Articles  of  Reli- 
gion approved  of   by  the  Parliament,    anddi-^S  ^l^^- 
reded  to  be  fubfcribed  by  all  Ecclefiaftical  Per-^*  ^^' 
ions,    in  the   manner   following :    The  Queen's 
Majefty  hath  the  chief  Power  in  this  Realm  of  ^^'  37' 
England,    and  other  her  Dominions^  unto  whom 
the  chief  Government  of  all  Efiates  of  this  Realm^ 
whether  they  he  Ecclefiaftical  or  Civile  in  all  Caufes 
doth  appertain^   and  is  not^    nor  ought  not^  to  he 
fuhjeB  to   any  Foreign  Jurifdi^lion.     And    it    is 
thereby  likewife   explained  what  was  meant  by 
Chief  Government^    viz.    That  only  Prerogative 
"which  we  fee  to  have  been  given  always  to  all 
Godly  Princes  in  Holy  Scripture  hy  God  himfelf : 
That  isy  That  they  fhoiild  rule  all  Eftates  and  De- 
grees committed  to  their  Charge  hy  God^  whether 
they  he  Ecclefiaftical  or  Temporal^    and  reftrain 
with  the  Civil  Sword  the  ftuhhorn  and  evil  Doers. 
Upon   this  Explanation   it    was  that  Bifhop 
Ufher  founded  his  Difcourfe  concerning  the  Oarh .  ^o   ^' 
of  Supremacy,   and  the  refpedive  Rights  of  the 
Crown  and  the  Church  ;    fhowing,  that  nothing 
in  that  Oath   did  at  all  diminifh  or  alfed  the 
Rights  of  a  Chriftian  Church,  as  fuch.     "  God 
*'  (fays  he)  for  the  better  fettling  of  Piety  and 
"  Honefty  amongft  Men,    and  the  reprelTing 
*'  of  Profanenefs   and  other  Vices,    hath  efta- 
"  bhfh'd    two    diftincf  Powers    upon    Earth: 
*'  The   one    of    the   Keys    committed    to  the 
*'  Church  ;    the  other  of  the  5':£;(?r^  committed 
"  to  the  Civil  Magiftrate.     That  of  the  Keys 
2  "  is 
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«'  is  ordained  to  work  upon  the  inner  Man,  ha- 
"  ving  immediate  Relation  to  the  remitting  or 
*'  retaining  of  Sins  :  That  of  the  Sword  isap- 
*'  pointed  to  work  upon  the  outward  Man,  yield- 
«'  ing  Protection  to  the  Obedient,  and  inflidling 
"  external  Punifhments  on  the  Rebellious  and 
*'  Difobedient." 

The  Statute  13  Eliz,  c.  12,  as  above,  is  the 
laft  Declaration  that  has  been  made  by  Authori- 
ty of  Parliament  concerning  the  Royal  Suprema- 
cy, and  the  Nature  and  Extent  of  it  •,  and  there- 
fore the  A61  I  Eliz.  c.  i .  as  before  defcribed, 
and  this  Explanation  of  it,  is  our  Conftitution  at 
this  Day. 

If  this,  which  is  called  his  Lordfhip's  Fun- 
damental Miftake,  be  the  received  Doctrine 
of  the  Church  of  England^  as  from  the  great 
Authorities  I  have  mentioned  cannot  be  doubted, 
viz.  That  the  BiJIoops  have  a  Power  of  Corre5iion 
and  Difcipline  in  the  Church  grounded  on  the  Word 
of  God  ; ;  and  if  the  Church  of  England  be  part 
Exam,  of  our  Conftitution,  how  can  "  thefe  Principles 
^.4.  *'  be  inconfiftent  with  our  excellent  Conftitution, 
"  and  dangerous  to  it  ?  "  Why  is  this  great 
and  learned  Author  to  be  mifreprefented,  for 
teaching  thofe  Dodlrines,  and  afierting  thofe 
Powers  which  our  Church  holds  to  be  derived 
from  Chrift  and  his  Apoftles  ?  Thofe  who  dif- 
fent  from  us  are  againft  Epifcopacy  and  all 
the  Powers  appropriated  thereto,  and  are  for 
Lay  Synods  -,  and  yet  whilft  they  keep  them- 
felves  quiet,  they  are  allowed  to  enjoy  their 
Religious  Principles,  tho'  contrary  to  ours,  and 
^  are  tolerated  by  the  Laws  of  the  Land.     Are 

they  not  then  willing  to  allow  the  Church  fo 
much  as  a  Toleration,    but   reprefent  that  as 
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inconfiftent   with  the   Government,    which  has 
always  been  a  Part  of  it  ? 

The  wifeft  I/aw-givers  of  the  Ancients,  to 
give  a  Sandion  to  their  Laws,  pretended  to  a 
Divine  Original,  and  Numa  and  Lycurgus  feigned 
Egeria  and  Apllo  to  be  the  Authors  of  their 
Inllitutions.  And  have  our  Laws  lefs  Force, 
which  really  have  a  Divine  as  well  as  a  Human 
Original ;  or  is  it  a  Diminution  to  the  Civil 
Magiflrate,  that  God  as  well  as  he  commands 
it? 

It  is  faid,  that  upon  this  Ground  the  Popifh 
Tyranny  was  built  •,  but  it  is  a  Miftake  :  It  was 
brought  about  by  proftituting  Chriftianity  itfelf 
to  ferve  their  flavifh  Purpofes,  by  extending 
the  Power  which  God  had  given  the  Church 
to  a  Claim  of  Temporal  Dominion^  which  he 
had  not  given.  It  is  no  Argument  againft  a 
juft  Power,  that  it  has  been  abufed.  But  from 
whence  are  our  Fears?  We  turn  our  whole 
Force  againft  Superftition,  when  that  is  certain- 
ly not  the  reigning  Vice  of  the  Age*  Is  it  not 
the  Subtilty  of  the  Friends  of  Rome^  to  raife 
falfe  Alarms,  that  when  real  Dangers  come 
they  may  be  neglected  ?  We  are  exclaiming 
againft  Church  Power,  when  I  may  truly  affert. 
That  the  Power  and  Authority  of  the  Church 
of  England  was  never  at  fo  low  an  Ebb,  thro* 
all  the  Annals  of  former  Ages,  at  any  one 
Period  of  Time,  except  that,  when  both 
Church  and  Monarchy  were  buried  under  po- 
pular Diftradion  and  Confufion  •,  without  any 
one  A61  of  Parliament  made  fmce  the  Refor- 
mation exprefly  to  abridge  its  Authority,  except 
that  concerning  the  Oath  Ex  Officio^  whichjj  Car.2. 
related  only  to  the  Method  of  Proceeding  •, 
and  the  A61  of  Toleration,    which  exempted 
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the  DifiTenters,  under  certain  Limitations,  from 
feveral  Penal  Laws,  by  Reafon  of,  and  in 
Compaflion  to,  the  Scruples  of  a  tender  Con- 
fcience.  Has  not  this  Toleration  been  inviola- 
bly preferved  ;  or  have  the  Bifhops  made  ufe 
of  the  Power  they  have  under  the  Crown  of 
England^  to  the  Diminution  of  the  Prerogative 
of  the  Crown,  or  the  Prejudice  of  the  Subject  ? 
And  in  particular,  has  the  Right  Reverend 
Prelate  (whom  thus  they  perfecute,  as  far  as 
lies  in  their  Power)  ever  made  ufe  of  that  Au- 
thority, which  the  Law  hath  given  him,  but 
for  the  Suppreffion  of  Immorality  and  Pro- 
fanenefs  ?  Has  he  oppreffed  any  one  upon  ac- 
count of  their  Scruples  of  Confcience  or  Prin- 
ciples of  Religion,  in  the  whole  Courfe  of  his 
Adminiftration  ?  They  have  received  a  publick 
Challenge,  and  are  not' able  to  produce  d.  fingk 
Infcance. 

Bat  let  us  proceed  to  the  Confideration  of  the 
other  Branch,  Vv^hich  is  the  Subjecl  Matter  of 
t\\Q  Codex  Juris ^  ^^c.  viz.  "  The  Power  which 
'«  is  veiled  in  the  Bifliops  for  the  due  Adminiilra- 
«'  tion  of  Government  and  Difcipline  in  the 
Pref.^.  "  Church  of  England  according  to  the  Laws 
'7-  '«  of  the  Land  :  "     And  fee  whether  the  Ex- 

apiiner  has  been  more  juft  in  his  Refle(5lions  upon 
its  learned  Author  upon  that  Head,  than  he  has 
bcv^n  upon  the  other. 

This  Writer  aflerts,  <'  That  there  is  a  Sub- 
Exam./-,  cc  ordination  of  Jurifdidion  of  the  Spiritual 
2^*  "  Courts  to  the  Temporal,  as  of    an  Inferior 

*'  to  a  Superior  ;  and  that  it  Is  the  Province 
*'  of  one  to  reftrain  and  corre6t  the  Excefles 
<'  of  the  other:"  And  he  adds,  "  That  this 
"  Supremacy  of  the  Courts  of  JVefiminjier-Hall 

"  over 
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«'  over  the  Ecclefiaftical,  hath  in  alJ  Agei 
««  given  great  Difturbance  to  that  part  of  the 
«'  Ckrgy  who  have  affeded  an  abfolute  Indepen- 
««  dence  on  the  State."  And  this  Expreffion  he 
is  fo  fond  of,  that  he  again  repeats  it ;  and  the^.  ^t. 
contrary  Opinion  is  cenfured  by  him,  ''  As  an 
"  Affront  on  the  Juftice  of  the  Kingdom,  and 
*'  bordering  very  near  on  a  Libel  on  the  Con- 
"  ftitution." 

That  the  Clergy  have  at  any  Time  fince  the 
Reformation  claimed  or  affeded  an  abfolute  In- 
dependence on  the  State,  is  falfe.     That  Prohi- 
bitions  have  and  may  be  granted  to  the  Eccle- 
fiaftical Courts    when  they  hold  Plea  of  fuch 
Temporal  Matters    as  have  not   been  granted 
to  them,  but  properly  belong  to  the  Temporal 
Courts,  and  thereby  exceed  the  Bounds  of  Ju- 
rifdidlion  the  Law  has  affigned  them,  was  never 
doubted  :    But  that  fuch  Superiority  implies  a 
Subordination  of  Jurifdidion  as  from  an  inferior 
to  a  fuperior  Court,  is  by  no  means  the  Con- 
fequence.     The  Court  of  Chancery  grants  In- 
jun6tions,  in  Matters  of  Equity,  to  the  King's 
Bench,  to  flop  its  Proceedings-,  yet  can  it  be 
faid.     That  the   King's  Bench    is   an   inferior 
and  fubordinate   Jurifdi6tion   to  the    Court   of 
Chancery  ?     So  far  from  it,  that  it  does  not  ap-  q^^^^  2. 
pear    that    the  Chancellor  held   any   Court  oflnfl.^. 
Equity,  nor  that  any  Caufes  were  drawn  before  55^- 
the  Chancellor,  for  help  in  Equity,   before  the  ^^^  ,^^"' 
Time  of  Hen.  4.  and  it  is  certain,  that  before  p^^ 2^^^^' 
the  Conqueft   the  King's  BencH    was   itfelf   a  219, 
Court  of  Equity,  as  well  as  of  Law.     But  the 
Supremacy  of  the  CoUrts  of  JVeftminfter-Hall  over 
the  Ecclefiaftical,    to   reilrain   and   correal  the 
ExcefTes  of  it,  in  general,  as  a  fubordinate  Ju- 
rifdidtion  in  Matters  Spiritual,  which  the  Word 
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Subordination  necefiarily  implies,  (for  the  Eccle- 
fullical  Courts  iiaving  no  Cognizance  of  Tem- 
poral Matters,  cannot  be  fubordinate  in  Tem- 
poral Matters,  but  in  Spiritual)  is  a  Power  that 
was  never  yet  claimed  by  them,  and  will,  upon 
Enquiry,  be  found  to  be  contrary  to  the  Laws 
of  the  Land,  injurious  to  the  Prerogative  of  the 
Crown,  and  deftrudive  of    the    Regal  Supre- 
macy over  thefe  Courts,  and   in  all  Caufes  Ec- 
clefiaftical.     But  if  he  means  no  more  than  a 
Superintendency,  that  is,  the  Power  of  reftrain- 
ing  the  Ecckfiaftical  Courts  from  intermeddling 
in  Temporal   Matters,   he  is   very   unhappy  in 
the  Choice  of  his  ExprefTions  ;  v/hilfb  to  humble 
the  Bifhops  the  Examiner  divefts  the  Crown  of 
its  Supremacy,  which  is  one  of  its  higheft  Pre- 
rogatives, and  fixes  it  in  the  Courts  of  JVeftmin- 
fier-Hall,-  to  whom  as  to  the  Supreme  they  are 
fiid  to  be  Suhordirate,  fo  that   they  are  not  to 
derive   their   Power    either    from   God   or   the 
King. 

.  That  the  Temporal  and  Spiritual  Jurifdidions 
are  fcparate  and  diftincl,  both  flowing  from  the 
Crown,  as  the  Fountain  of  Jurifciidion,  and 
under  his  Majcfty  as  fupreme  Head  of  both  •, 
is  the  Language  of  all  our  Laws,  and  the  Opi- 
nion o    all  bur  greatefl  Lawyers. 

One  of  the  tirif  AAs  that  was  made  at  the 
Beginning  of  the  Reformation,  24  Hen.  8.  c. 
12.  For  the  Reftraint  of  Appeals,  runs  thus : 
«'  Where  by  lundry  old  authentick  Hiitories 
*'  and  Chronicles,  it  is  manifeitly  declared  and 
*^  expreflcd.  That  this  Realm  of  England  is 
*'  an  Empire,  and  fo  hath  been  accepted  in 
*'  the  World,  governed  by  one  fupreme  Head 
<'  and  King,  having  Dignity  and  Royal  Eftate 
*'  of  the  Imperial  Crown  of  the  fame  ;  unto 

*'  whom 
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''  whom  a  Body  Politick  compad:  of  all  Sorts 
"  and  Degrees  of  People,  divided  in  Terms 
''  and  by  Names  of  Spiritualty  and  Tempo- 
**  ralty^  been  bounden  and  owen  to  bear,  next 
*'  to  God,  a  natural  and  humble  Obedience  : 
*'  He  being  alfo  inftitute  and  furniflied  by  the 
"  Goodncls  and  Sufferance  of  Almighty  God, 
''  with  plenary,  whole  and  entire  Power  and 
*'  Pre-eminence,  Authority,  Prerogative,  and 
"  Jurifdi'ilion,  to  render  and  yield  Juftice  and 
"  tinal  Determination  to  all  manner  of  Folk 
"  Refianrs  or  Subjects  within  this  his  Realm, 
"  in  all  Caules,  Matters,  Debates  and  Conten- 
''  tions,  happening  to  occur,  infurge,  or  begin 
"  within  the  Limits  thereof,  without  Reftraint 
*'  or  Provocation  to  any  Foreign  Princes  or 
"  Potentates  of  the  World: 

"  The  Body  Spiritual  whereof  having  Power 
*'  when  any  Caufe  of  the  Law  Divine  hap* 
"  pened  to  come  in  quell  ion,  or  of  Spiritual 
"  Learnings  That  it  was  declared,  interpreted, 
"  and  Hie  wed  by  that  part  of  the  Body  Politick 
"  called  the  Spiritualty^  now  being  ufually  called 
"  The  Englijh  Churchy  which  always  hath  been 
"  reputed,  and  alfo  found  of  that  fort,  that 
''  both  for  Knowledge,  Integrity,  and  Suffi- 
''  ciency  of  Number,  it  hath  been  alwavs 
'^  thought,  and  is  alfo  at  this  prefent,  fujjicieKt 
*'  and  meet  of  itfelf  without  the  intermeddling  of 
"  any  exterior  Per  [on  or  Perfons^  to  declare  and 
''  determine  all  fuch  Doubts,  and  to  adminifier 
"  all  fuch  OJfices  and  Duties,  as  to  their  Rooms 
"  Spiritual  doth  appertain :  For  the  due  Ad mi- 
"  niftration  whereof,  and  to  keep  them  from 
"  Corruption  and  finifter  Affedion,  the  King's 
*'  moft  noble  Progenitors,  and  the  Antcceilors 
^'  of  the  Nobles  of  this  Realm,  have  fuffici- 
D  3  "  ently 
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<f  endy  endowed  the  fame  Church,  both  with 
"  Honour  and  Poffefiions :  And  the  Laws 
f«  temporal  for  tryal  of  Property  of  Lands  or 
''  Goods,  and  for  the  Confervation  of  the  People 
^'  of  this  Realm  in  Unity  and  Peace,  without 
<'  Rapine  or  Spoil,  was,  and  yet  is,  admini- 
^'  ftred,  adjudged,  and  executed  by  fundry 
*'  Judges  and  Mimfters  of  the  other  Part  of  the 
*^  faid  Body  Politick  called  the  'Temporalty,  And 
<'  both  their  Authorities  and  Jurifdi^ions  do  con- 
^'  join  together  in  the  due  Adminiftration  of  Ju- 
*'  Itice,  the  one  to  help  the  other. 

(2.)  '<  And  whereas  the  King's  moft  noble 
♦'  Progenitors,  and  the  Nobility  and  Commons 
*'  of  this  faid  Realm,  at  diverfe  and  fundry 
*'  Parliaments,  as  well  in  the  Time  of  King 
'«  Ed.  I,  Ed.  3,  Rich.  2,  Hen.  4,  and  other 
*'  noble  Kings  of  this  Realm,  made  fundry  Or- 
*'  diriances,  Laws,  Statutes,  and  Provifions, 
*'  for  the  entire  and  fure  Confervation  of  the 
*'  Prerogatives,  Liberties,  and  Pre-eminencies 
"  of  the  Imperial  Crown  of  this  Realm,  and 
«'  of  the  Jufifdidion  Spiritual  and  Temporal 
*'  of  the  fame,  to  keep  it  from  the  Annoyance 
<'  as  well  of  the  See  of  Rome^  as  from  the  Au- 
*'  thority  of  other  Foreign  Potentates  attempting 
*'  the  Diminution  or  Violation  thereof-^" 

Thofe  of  my  Readers  who  have  not  weighed 
this  Statute,  may  not  be  difpleafed  at  my  re- 
citing fo  much  of  it.  And  as  the  learned  Au- 
thor of  the  Codex  Juris  founds  upon  it  the  fe- 
veral  Corollaries  he  lays  down  ;  and*  as  the  Point 
controverted  by  the  Examiner  was,  whether 
thofe  Corollaries  were  fairly  drawn,  and  well 
founded  ;  it  had  been  a  fair  part  in  him  to  have 
recited  the  Statute  at  large,  that  the  Reader 
might  have  had  fome  fhare  in  judging  who  was 

in 
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in  the  right.  But  this  was  not  for  his  Purpofe ; 
tho'  more  material  to  the  prefent  Difpute  than 
the  Conftitution  of  Archbifhop  Boniface,  in-/>.  46,  49^ 
ferted  by  him  for  no  other  Reafon,  than  to 
make  a  groundlefs  and  unjuft  Refledion.  If  he 
meant  it  only  as  an  Inftance  of  Papal  Incroach- 
ment,  his  Lordfhip  has  furnilhed  him  with 
many  more  inftances,  and  Hiftory  would  have 
afforded  him  much  ftronger  and  of  greater  In- 
folence  :  But  becaufe  the  learned  Author,  in 
his  Preface,  mentioned  the  reviving  of  obfolete 
Laws,  where  they  might  be  of  ufe  ;  he  has 
picked  out  this  as  an  Inftance  of  one,  recom- 
mended for  that  Purpofe  ;  for  "  he  can't  ima- 
*'  gine  with  what  other  view  it  was  inlerted/* 
Is  it  thus  he  bears  his  Teftimony  ;  is  this  the 
EfFecb  of  his  Search  after  Truth  without  one 
fingle  ExprefTion  to  fupport  it  ?  And  would  he 
infmuate  to  his  Reader  what  he  does  not,  cannot 
believe  ? 

In  order  to  compleat  this  Work,  it  was  ne- 
ceffary  for  the  learned  Author  to  infert  all  that 
might  have  any  Reference  to  the  feveral  Titles, 
and  not  to  take  upon  himfelf  to  judge,  as  to 
what  ufe  they  might  or  might  not  be  applied  ; 
nor  could  he  well  have  omitted  fo  remarkable 
a  Conftitution  upon  the  Head  of  Prohibitions, 
which  being  extradled  from  the  Provincial  Con- 
ftitutions,  was  according  to  the  Courfe  of  the 
Work  to  be  inferted  into  the  Text,  and  will 
ferve  as  a  Hiftory  to  that  part  of  the  Law. 
Nothing  is  more  frequent  in  the  Code  ofjufiintan^ 
than  the  Recital  of  former  Laws,  which  were 
cither  originally  faulty,  or  from  the  Unreafonablc- 
nefs  of  them  afterwards  altered  or  grown  into 
Difufe.  Neither  is  this  Conftitution  entirely  ufc- 
leis  as  to  the  Knowledge  of  the  Law  •,  for  how- 
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ever  unjuftifiable  the  Method  of  enforcing  it 
was,  yet  this  might  be  deduced  from  it,  ''  That 
f  when  the  King's  Writ  fuggefted  any  Tem- 
"  poral  Caufe  whereon  it  was  ilippofed  to  be 
''  grounded,  the  Ecclefiaftical  Judge  might 
«'  anfwer,  that  he  took  Cognizance  of  the 
"  Caufe  in  a  fpiritual  Way,  "  And  this  was 
allov\rcd  to  be  Law  in  both  Courts  for  many 
Agi^s  after,  viz.  That  they  might  proceed  in  the 
.  fame  Caufe  Diverfo  intuitu^  whatever  Precedents 
there  rnay  fince  have  been  to  the  contrary. 

Another  ufe  which  it  may  be  of,   is,   to  con- 
vince this  Writer,  and  all   other  the  Church's 
Enemies,  that  there  is  no  Ground  to  fuggeft, 
that  they  are  now  carrying  Church  Power  to  the 
Height  of  Popery  :  And  may  ferve  for  a  Leffon 
to   ail    Ji^rifdiclions,     how  prejudicial   it   may 
prove  to    themfelves  at   laft,    to  extend    their 
.Power  too  far  :   And  may  likewife  be  offered  as 
a  Prefer vative   againfl  Popery,    whofe  Exceffes 
ought  not  to  be  made  an  Argument  againlt  the  le- 
gal Power  of  the  Chqrch  of  England.     But  to 
return  to  the  Statute  before  recited,  (24  i^.  8.  c. 
12.)  which  is  by  all  agreed  to  be  declaratory  of 
the  Common  Law  of  the  Realm. 

From  thence  it  appears^  i .  That  the  Church 
of  England^  or  the  Spiritualty^  are  diftind  and 
feparate  from  the  Judges  or  Minifters  of  the 
Temporal  Laws,  znd:  not  fubordinate  to  them  : 
For  the  King  is  the  fupreme  Head,  to  which 
is  united  a  Body  Politick  divided  into  Spiritualty 
'  and  Temporalty, 

.  2.  That  they  have  diftindl  OiHces  and  Duties, 
and  all  Caufes  that  come  in  qucftion  of  the  Di- 
vine Law,  or  Spiritual  Learnings  do  appertain 
to  the  Spiritualty. 

3,  That 
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•:>.  That  they  are  fufficient  in  themfelves, 
without  the  Interpofuion  of  any  exterior  Perfon, 
to  decliire  and  determi'ie  all  Doubts  arifing  from 
the  Divine  Law  or  Spiritual  Learning  •,  and 
to  adminifter  all  fuch  Ojfices  and  Duties  as  to 
their  Rooms  Spiritual  do  appertain. 

4.  That  the  Statutes  made  againft  the  Papal 
Encroachments  in  the  preceding  Reigns  were 
not  intended  to  abridge  the  Rights  of  the 
Clergy,  but  were  made  for  the  Confervation 
of  the  Spiritual  as  well  as  of  the  Temporal 
Jurifdidlion,  and  of  the  juft  Prerogatives  of  the 
Crown. 

To  diis  I  may  apply  Dr.  Ridlefs  Obferva- 
tion,  who  fpeaking  of  feveral  Statutes  relating 
to  Tythes,  fays,  "  That  they  do  wrong 
''  to  the  Afhes  of  thofe  deceafed  Kings,  which 
*^  by  fubtil  Senfe  and  drained  Interpretations 
"  draw  thefe  Laws,  which  were  intended  for 
*'  the  Benefit  of  the  Church  and  Church  Go- 
"•  vernment,  to  the  overthrow  of  the  fame,  as 
*'  tho'  the  pofitive  Laws  of  the  Kingdom  could 
"  not  (land,  if  the  Laws  of  the  Church  con- 
"  tinued  and  flood  upright.  '* 

Lord    Coke^    in   his  Treatife  of  the  King's 
Ecclefiaftical    Laws,    takes   notice  of  this  Sta- 
tute of  Hen,   8,   and  recites  feveral  Species  of 
Caufes  wherein  the  King  adminiflers  Juflice  to 
his  Subjeds     by   the   Hands   of   his  Spiritual 
Judges  •,  "  The  Cognizance  whereof,  he  fays, 
'"  do  not  belong  to  the  common  Laws  of  Eng-    _ 
''  landy    but    are  exe?npted   from    the  Jurifdi-^^  ^^'^* 
"  dion  of  the  Common  Law,"  many  of  which ;>.  40. 
have  fince  been  ftopp'd  by  Prohibitions,  or  trans- 
ferred to  the  Temporal  Courts  :    But  how  that 
which  is  Exempt  from  their  Jurifdidion,  can  be 
palled  Subordinate  to  them  as  Supreme^  I  muft 
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Jeave  the  Emminer^  who  deals  in  Contradidlions, 
to  explain. 
Cap.  I.         The   Stat.      i  Eliz.   which  reftored  to  the 
Ji;.        Crown  the  Regal  Supremacy,   will  inform  us 
wherein  it  confifts,  viz,  "  All  fuch  Jurifdidli- 
*'  ons,  Privileges,  Superiorities,  and  Preheminen- 
*'  ces,  Spiritual  and  Ecclefiaftical,  as  by  any  Spi- 
*^  ritual  or  Ecclefiaftical  Power  or  Authority  hath 
<«^  heretofore  been  or  may  lawfully  be  exercifed.  ** 
The  Regal  Supremacy  then  in  Ecclefiaftical  Mat- 
ters, cannot  mean  the  Royal  Power  which  is  ex- 
ercifed in  the  Temporal  Courts,  but  in  theEccle- 
llUley\     fiaftical  ;  and  I  hope   the  Examiner  will  allow 
View,bV.  Dr.  Ridley's  way  of  Reafoning,  as  well  when  it 
p.  209.      makes  againft  him,  as  when  it  ferves  his  Purpofe  ; 
who  fays,  "  That  thofe  who  go  about  to  draw 
"  thefe  Things  into  the  Temporal  Courts,  as  be- 
*'  longing  to  the  Temporal  Crown  and  Dignity, 
*«  therein  do  wrong  to  the  King  himfelf,  as  tho* 
*«  he  had  but  one  proper  Jurifdi6tion  belonging 
*'  to  his  Throne  and  Seat  of  Majefty ;   whereas 
*'  they  are  equally  united  in  him,  and  his  Throne 
*'  is  no  lefs  ftayed  up  by  his  Ecclefiaftial  Pow- 
*'  er,  than  it  is  upholden  by  his  Temporal  Au- 
«  thority." 

I  cannot  give  the  Reader  a  truer  Idea  of  this 
part  of  our  Conftitution,   than  from  Sir  Hen. 
Spelman^  in  his  Treatife  of  The  Ancient  Govern- 
ment of  England^  who  compares  it  to  an  Archy 
Tt.2.p.    and  fays,    "  That  the  Common   Law  is  but 
.49-  "  the  half  Arch  of  the  Government,   tending 

*'  only  to  the  Temporal  Part  thereof,  and  not 
'*  unto  the  Ecclefiaftical."  «  That  he  "  cannot 
"  well  prefent  the  one  without  the  other,  and 
"  muft  therefore  take  a  Projedl  of  the  whole 
"  Arch,  that  fo  the  Strength  and  Uniformity 
*^  in  both  parts  may  the  better  be  conceived. 

"  As 
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<'  As  therefore  each  Side  of  an  Arch  defcendeth 
"  ahke  from  the  Cone  or  Top  Point,  fo  botlj 
*<  the  Parts  of  that  their  Government  was  aHke 
"  deduced  from  the  King."  The  transferring 
then  of  the  Supremacy  in  Ecclefiaftical  Matters 
to  the  Temporal  Courts,  is  altering  our  Con- 
ftitution,  and  weakening  one  of  thofe  Arches  of 
Government  which  fupport  the  Crown. 

Since  therefore  their  Power  under  his  Majefty 
is    diftind,     it    might,     without    Offence,    be 
wifhed,  that  their  Bounds  were  certain  and  fixed  : 
And   as  Doubts  may  arife  in  Relation  theretq, 
that  there  might  be  a  common  Umpire  to  de- 
termine betwixt  them.     This  is  the  Subftance  of 
what  his  Lordlhip  has  advanced,  and  is  by  this 
injurious   Writer    ftiled,     ''  an  Affront  to  the  Exam.  j». 
*'  Juftice  of  the  Kingdom."     It  arifes  from  a43- 
Recital   made    by  the  learned  Author  of    the 
Codex ^  of  a  Remark  of  the  Lord  Coke  upon  the 
before- mentioned  Statute,  "  That  the  Kingdom 
*'  hath  been   beft    governed,   and   Peace  and 
"  Quiet  preferved,  when  both  Parties,  that  is, 
*'  when  the  Juftices  of  the  Tif/;z/j^r^/ Courts,  and 
"  the  Eccleftaftical  ]udgtSj  have  kept  themfelves 
"  within  their  proper  Jurifdidion,  without  en- 
"  croaching   or  ufurping    upon  one  another." 
The  Words  Encroaching  and  Ufurping  are  the 
Words  of  Lord  Coke,  and  not  of  his  Lordfhip. 
There  is  likewife  an  Account  of  the  Complaint Pr^ef.  Cod. 
made  by  Archbifhop  Bancroft,    who  exhibited^-  ^9- 
Articles  in  the  Name,   as  Lord  Coke  tells  us, 
of  the  whole  Clergy,  3  Jac.  i.  complaining  of 
the  Grant  of  Prohibitions,    wherein  it  was   in-  2  Inft.  p, 
fifted,  "  That  all  kinds  of  Prohibitions,  being  601. 
<'  Original  Writs,  ought  only  to    ilTue  ou*-  of 
*«  the  Chancery,   and  neither  out  of  th-  King's 
^'  Bench  nor  Common  Pleas,     [The  Excncquer 
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was  not  then  fo  much  as  thought  of.]  To  which 
the  Judges  replied,  "  That  it  was  what  by  Law 
«'  they  ought  to  do,  and  always  had  done,  and 
*'  which  by  Oath  they  were  bound  to  do.     But 
««  if  It  be  holden  inconvenient,   and  they  can 
*«  in  difcharge  of  us  obtain  fome  A6t  of  Par- 
*'  liament,  to  take  it  from  all  other  Courts  than 
"  the  Chancery,  they  fhall  do  unto  us  a  great 
«'  Eafe."     What  is  his  Lordfhip's  Obfervation 
hereon  ?  To  cenfure  die  Anfwer  of  the  Judges  ? 
No :     He  does  not  take  upon  himfelf  to  de- 
termine between  them,     but  only   thinks  it  a 
Pity  .they  were  not  difcharged  of  the  Burden  -, 
and  then  proceeds  to  Ihow  the  Equity  of  fuch 
Difcharge.     Is  it  an  Affront  to  the  Veracity  of 
thefe  great  Men,  to  believe  them  when  they  fey, 
//  is  a  Burden  ?     Or  is  it  an  Affront  to  their 
Underftanding  to  think  they  fhould  defire  to  be 
eafed  of  it  ? 

A  Man  muff  be  very  little  acquainted  with 
the  Hiftory  of  our  Laws,  who  can  believe  what 
the  Examiner  infinuates,  that  the  Propofal  of 
Prohibitions  being  reftrained  to  the  Court  of 
Chancery,  arofe  from  Archbifhop  Bancroft  and 
Exam,  the  Clergy,  fo  late  as  the  Reign  of  K.  James  L 
P'  4-4-  when  the  fole  Right  of  that  Court's  granting 
Prohibitions  had  been  infifted  on  before  and  alter 
the  Time  of  the  Reformation. 

1 8  Ed.  3.  The  Clergy  complained  that  Pro- 
hibitions were  granted  in  Caufes  where  the 
King's  Courts  could  not  give  Redrefs  -,  and  the 
Words  of  the  Statute  made  upon  their  Petition 
i8£</.  3.  are,  "  That  no  Prohibition  fhall  be  awarded 
«3p.  5.  ^^  out  of  the  Chancery^  but  in  cafe  where  we 
"  have  the  Cognizance,  and  of  Right  ought 
««  to  have.  "  If  the  Chancery  had  not  then 
been  the    only   Court    from  whence   Prohib;- 

tionSj 
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tions  ifllied,  what  relief  had  this  Reftraint  been 
to  the  Grievance  complained  of? 

£o  Edw.  3.  The  Clergy  petition  in  Parlia- Co//o*'s 
ment,  that  no  Man  fhall  have  any  Prohibitions,  ^^^- ^®* 
unlefs  he  do  bring  to  the  Chancellor  the  Libel  ^^^''j^^* 
figned  with  the  Judges  Seals  before  whom  it  is  198. 
hanging,  for  the  more  Perfpicuity  thereof 

17  Ric.  2.  Sundry  Towns  of  the  Weft  PartCo//o«'s 
pray  Remedy  againft  the  Officers  of  the  Ad-  Abr.  p. 
miralty,  for  holding  Plea  of  Matters  determinable  35°-  "• 
at  Common  Law,    The  Anfwer  which  was  given  "^ 
to    their   Complaint    and  Petition    will    fhow, 
that  the  Courts  at   Common  Law  did  not  at 
that  time   claim  an   Original  Right  of  Prohi- 
biting in  fuch  Cafes,  but  that  the  Chancellor  was 
to  judge  between  the  two  Jurifdidlions.     Rcfp. 
The  Chancellor^  by  the  Advice  of  the  Juftices, 
upon  the   Hearing  of  the  Matter^    Ihall   remit 
the  Matter  to    the  Common  Law,    and  grant 
Prohibition. 

In  the  Beginning  of  the  Reign  of  King  Hen. 
6,  Humphrey  Duke  of  Gloucefter  being  Keeper 
of  England^    the  Commons  complain  in  Vtlv- Fuller's 
liament.  That  having  fold  IVood  of  20  Tears^^-^^^- 
Growth  and  upwards,   the  Merchants  who  had  ^  '  ^'J' 
bought  the  fame  were  fued  for  the  Tythe,  and  Arch, 
when  they  applied  to  the  Court  of  Chancery  for  Turris 
a  Prohibition   upon   the    Stat.   45  Ed.  3,    they  Londinen. 
wererefufed:  "  Wherefore  they  humbly  defired 
"  the  King  to  ordain  by  Authority  of  the  pre- 
"  fent    Parliament   that    fuch    who    may  findCo//o//« 
"  themfelves  grieved   may  hereafter  have  fuch  Abridg. 
''  Writs  of  Prohibition^  and  upon  that  Attach- ^^^^^^s 
*'  ments,     as  well  in    the  Chancery  as  in  the^'  °°°'  "• 
"  King's  and  Common  Bench  at  their  Choice.  And  6. 
*'  that  the  fiid  Writs  of  Prohibition  and  Attach- 
*'  mcnt  iffuing  out  of  the  faid  Benches^  have 
5  ,'  the 
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«  the  faid  Force  and  Effefts  as  the  Original 
««  f^rifs  of  Prohibition  and  Attachment  fo  ifTu- 
"  ing  out  of  the  Chancery  of  our  Lord 
"  the  King.  To  this  it  was  returned,  The 
*'  King  will  he  advifed  -,  the  civileft  Expreffion 
*'  of  a  Denial"  The  Dodtrine  at  that  time 
was,  that  altho'  Timber-trees  were  by  the  Sta- 
tute freed  from  Tythe,  yet  the  Buyer  was  fub- 
jedl  to  the  Payment  af  a  perfonal  Tythe  :  And 
here  we  find,  not  only  that  the  Court  of  Chan- 
cery had  the  Right  of  granting  Prohibitions y 
but  an  A6t  to  give  the  other  Courts  a  Concur- 
rency is  refufed. 

In  Archbifnop  JVhitgiffs  Time,  at  the  latter 

End  of  Queen  Elizabeth's  Reign,  feveral  Points 

were  laid  before  the  Lords  of  the  Council  and 

the  Judges  to  confider  of,    in  relation   to   the 

Grant  of  Prohibitions,  which  were  of  the  fame 

Nature   with  the  Articles  exhibited   by  Arch- 

Cotton      bifhop  Bancroft  \    and  amongft  others  it  is  faid, 

o  at^ra   f""'  ^^*     "  ^^  feemeth  by  the  Scope  and  Purport 

I.  Strip.   "  of  the  moft  ancient  Statutes  in  that  behalf 

iVhitg.p.  "  provided,   that  the  Prohibitions  and  Conful- 

540.        «  tations,  as  other  ordinary  Writs,   ought  not 

*'  to  be  granted,  but  in  the  Court  of  Chancery 

*'  by  the  Lord  Chancellor  of  England.     And 

"  howfoever    of  latter  Years  the  Courfe  hath 

"  bten  drawn  another  way,    yet  no  doubt  the 

"  Power    of    the    Chancery    is    not  any  whit 

*'  thereby  reftrained,  but  that  he  lawfully  may^ 

<'  and  it  were  to  be  wifhed  he  would,  refume 

"  and    put   in    Execution    his    ancient  Right 

<'  and  Authority.     So  fhould  not  her  Majefty's 

*'  Ecclefiaftical  Jurifdidion  be  driven,  as  now 

«'  it   is,   to  admit  the  Cenfure  and  Judgment 

''  of  thofe,   who  indeed   be  principal  Parties, 

"  as  touching  the   Queftion   of   Prohibition." 

But 
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But  the  Queen  and  the  Archbifhop  dying  foon 
after,  this  Point  was  renewed  in  the  next 
Reign.  Yet  the  Complaint  of  Archbifhop  Ban- 
croft  is  reprefented  as  made  with  a  felf-interefted 
and  ambitious  View,  and  the  Afhes  of  that 
moft  reverend  Prelate  are  to  be  difturbed  by  Exam, 
the  Cenfurer,  as  only  aiming  at  Church  Power ^P-A^- 
whilft  it  is  infmuated,  with  his  ufual  Candour, 
diat  an  Imagination  of  Clergymens  being  again 
at  the  Head  of  the  Court  of  Chancery  might 
be  the  Inducement  why  the  Power  is  chofe  to 
be  lodged  there.  Bafe  Infmuation  !  No  •,  they 
may  be  thankful  for  the  Rules  of  Equity  re- 
ceived from  them,  upon  which  other  great  Men 
have  built :  It  was  the  R  ights  of  the  Church 
and  the  Prerogative  of  the  Crown  which  he  had 
at  Heart,  fuitable  to  the  Expedtations  of  the 
great  Queen  Elizabeth  who  advanced  him  to 
the  Mitre,  and  the  good  Archbifhop  Whitgift 
who  zealoufly  recommended  him. 

But  to  put  the  Scheme  of  Church  Power  out 
of  the  Queftion,  let  rne  obferve  that  the  fame 
Complaint  was  made  five  Years  afterwards  by  the 
l>ord  High  Admiral  of  England^  upon  ac-^jnft.  C* 
count  of  Prohibitions  to  the  Court  of  Admiralty.  22, />.  134. 
I  don't  find  that  any  of  the  Admirals  had  Ex-  ^  Jac.  1 . 
pe6lations  of  having  the  Seals,  or  that  even 
the  Pope  himfelf  ever  laid  claim  to  that  part 
of  his  Majefty's  Prerogative  which  relates  to 
the  Dominion  of  the  Sea '.  And  tho*  the  Pre- 
tence of  being  St.  Peter*s  SuccefTor,  and  ufmg 
the  Seal  of  the  Fijherman^  might  as  well  have 
cndtled  him  to  a  Marine  Jurifdidlion,  as  to  any 
other  Authority  in  thefe  Realms  •,  yet  the  King's 
Prerogative  was  never  interrupted  by  him  or 
his  Legates  in  adminiitring  Juftice  in  his  Courts 
c^  Admiralty. 

5  Yet, 


C50] 

Yet,  as  if  all- Prerogative  were  Popery,  and 
thofe  who  exercife  any  Power  under  his  Majefty, 
unlefs  in  Subordination  to  the  Courts  at  PFeftmin- 
fter-Hally  were-  Popes  at  our  own  Boors :  The 
Admiralty  Jurifdidlion  has  met  with  the  fame 
Fate  as  the  Ecclefiaftical,  from  Prohibicions,- 
•  and  is  well  nigh  extinct  :  .  The  Vice- Admiralty 
Courts  are  fhut  up,  and  a  few  poor  Mariners 
Cauies  are  the  chief  Branch  which  is  left  in  the 
High  Court  of  Admiralty. 

The  Lord  High  Admiral,  among  other 
Things,  complained  of  thofe  Fidiions  of  Law 
which  llripped  him  of  his  Jurifdidlion  under 
his  Majefty  :  Fidlions  contrary  to  Nature,  and 
even  beyond  Poetical  Licence,  or  the  Painter's 
Imagination.  Delphinu?n  fylvis  appingit^  fluBihus 
Aprmn  :  A  Ship  is  under  fail  in  Cheapfide  to 
make  a  Contract  at  Land,  or  found  an  At^ion 
of  Trover. 

If  the  Locality  only  gives  a  Jurifdidlion^  and 
not  the  Nature  of  the  Caufe  as  a  Marine  Affair, 
arifing  from  the  Sea  ;  may  we  not  be  appre- 
henfive,  that  by  the  fame  Rules  whereby  other 
Prohibitions  are  granted  to  the  Admiralty,  his 
Majefty 's  Power  of  manning  his  Fleets,  in  the 
Time  of  need,  by  Warrants  from  the  Lord 
High  Admiral  for  imprefTing  Seamen,  at  leaft 
iipon  Land,  or  upon  the  Streams  of  Navigable 
Rivers,  between  the  extreme  Points  of  Land, 
may.  not  be  impeded,  •  and  the  Realm  left  de- 
iencelels  ? 

•  The  Confequence  of  this  may  be  worth  the 
Confideration  of  thofe  at  the  Helm  •,  and  I  may 
again  refer  to  Dr.  Ri  ley  upon  this  Point, 
*  I -9,  *'  That  to  reftrain  either  of  thefe  Jurifdidlions 
"  to  their  own  Place,  and  to  provide  that  one 
«'  in  his  Greatncfs  do  not  fwell  up  againft  the 

"  other, 
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"  other,  the  Law  has  fet  Bounds  and  Limits 
"  which  they  ihall  not  pafs  —  For  that  the  di- 
"  minifhing  of  either  is  a  Wrong  to  the  Prince 
«'  from  whom  they  are  derived,  who  is  no 
**  lefs  Lord  of  the  Sea  than  he  is  King  of  the 
«  Landr 

The  Tryal  by  Juries  is  certainly  well  adapted 
to  the  EngVJh  Conftitution  in  many  Cafes, 
but  it  is  not  to  be  the  only  Method  of  Tryal  ; 
for  by  Magna  Charta^  "  It  is  either  by  thee.  2^. 
"  Judgment  of  Peers,  or  by  the  Law  of  the 
*'  Land  :  "  And  the  Method  of  Tryal  in  the 
Courts  of  Chancery  and  Exchequer,  of  Admi- 
ralty, Chivalry,  and  the  Ecclefiaftical  Courts, 
in  Matters  belonging  to  their  Cognizance,  is 
as  much  the  Law  of  the  Land,  as  a  Tryal  by 
Juries.  And  Experience  frequently  fhows  us, 
that  where  the  Rights  of  the  Crown,  or  of  the 
Clergy,  are  concerned,  they  do  not  meet  with 
the  fame  fair  Confideration  from  a  Jury,  as  in 
other  Cafes :  And  the  Reafon  is  evident  ;  on 
the  one  Side  it  may  prove  to  be  their  own  Cafe, 
on  the  other  it  never  can. 

Where  Doubts  arife  in  relation  to  the  Bounds 
of  Jurifdidion,  it  is  neceflary  that  there  fhould 
be  an  Umpire  to  determine  them,  otherwife 
the  Subject  would  be  haraffed  between  two  equal 
independent  Powers  -,  but  where  that  Umpirage 
is  to  be  placed  is  the  Queftion,  Whether  in  thofe 
Courts  which  may  thereby  draw  the  Cogni- 
zance of  Caufes  prohibited  to  themfelves,  or  in 
one  which  can  have  no  Increafe  of  Power  or  Ad- 
vantage thereby. 

It  is  admitted  by  the  Examiner^  "  That  if 
"  the  Right  claimed  by  the  Temporal  Courts 
"  of  granting  Prohibitions  implied  the  Power  of 
'*  enlarging  their  Bounds  at  Pleafure,  the  Ab-/.  41. 

E  "  furdity 
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"  furdity  would  be  as  great  as  his  Lordfhip 
«  endeavours  to  reprefent  it.  But  that  the 
«'  Bounds  are  fettled  by  Law  and  immemorial 
"  Cuftom^  to  which  the  Judges  are  bound  by 
«'  Oath.'*  And  that  "  Power  and  Right  in  a  le- 
/>.  42.       C6  gal  Senfe  are  the  fame." 

Tho'  Power  atid  Right  may  be  the  fame  in 
Law,  yet  in  this  Cafe  it  is  begging  the  Que- 
ftion,  or  refolving  all  into  Power;  fmce  the 
Right  was  the  Point  in  difpute :  There  may  be 
a  Power  in  fadt  only  •,  and  all  parts  of  our  Con- 
ftitution  have  at  times  both  known  and  felt  it. 
The  Power  of  the  Pope,  the  Power  of  the  Pro- 
tedlor,  and  the  Power  of  difpenfmg  with  all 
Laws,  have  been  fo  feverely  felt,  that  it  may 
make  us  fenfible  of  our  prefent  Happinefs  under 
his  Majefty,  where  Power  and  Right  are  the 
lame:  And  as  the  Prerogative  of  the  Crown 
is  only  made  ufe  of  to  preferve  and  maintain  the 
Liberty  of  the  Subjed,  fo  the  Liberty  of  the 
Subjedl  ought  in  no  branch  to  be  made  ufe  of, 
to  the  diminifliing  the  juft  Prerogatives  of  the 
Crown,  under  whofe  Authority  all  Jurifdidion 
is  exercifed. 

If  the  Right  in  this  Cafe  ought  only  to  be 
confidered,  it  is  then  immaterial  whether  the 
Judges  adled  upon  Oath  or  not.  For  was  ever 
fuch  a  thing  known  as  one  of  the  Claimants 
to  be  made  a  Judge  of  the  Claim.,  upon  his 
own  Oath  that  he  would  do  Right  ^  I  am* 
fatisfied  that  thofe  great  Men  would  not,  either 
in  their  publick  or  private  Capacity,  do  what 
they  thought  the  lead  Injuftice  to  any  one  if  they 
were  not  upon  Oath :  But  the  Reafon  why  the 
Law  prohibits  any  one  to  be  Judge  in  his  own 
Caufe,  is  not  that  it  fufpeds  his  Integrity,  but 
kit  his  Judgment  kfclf  fhould  be  biafled.     The 

greateft 
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greateft  Peer  of  the  Realm  cannot  be  Witnefa 
for  himfelf ;  not  upon  an  Imagination  that  he 
would  forfeit  his  Honour  to  increafe  his  own 
Power  or  Profit,  bat  Facile  credimus  quod  volu- 
mus ',  we  are  naturally  inclined  to  judge  moft  fa- 
vourably on  our  own  Side,  whilft  we  a(5l  with 
the  greateft  Integrity. 

Are  then  the  bounds  of  Jurifdidlion  fettled  by 
Law  or  immemorial  Cuftom  ?  By  Law  I  pre- 
fume  the  Examiner  means  written  or  Statute 
Law,  as  diftinguifhed  from  Cuftom  or  imme- 
morial Ufage.  If  by  Statute,  there  is  no  need 
of  Cuftom,  for  that  is  fufficient  •,  nor  ought 
Cuftom  to  fet  it  afide.  The  Ecclefiaftical  Ju- 
rifdidlion  is  defcribed  by  the  24  Hen.  8.  The 
Admiralty  by  the  Statutes  of  Richard  2.  and 
Hen.  4.  to  Things  done  or  arifing  upon  the  Sea, 
as  in  the  time  of  Edw.  3.  Whatever  then  is 
allowed  by  thcfe  Stamtes,  Cuftom  or  Ufage  can't 
take  away.  The  Laws  of  Oleron  were  at  that 
Time  in  ule,  and  may  fhow  in  fome  Meafure 
how  much  more  extenfive  the  Admiralty  Jurif- 
didion  was,  than  now  it  is. 

But  the  Prohibitions  complained  of  are  thofe 
which  are  faid  to  arife  from  Cuftom,  that  is, 
from  Precedents  and  the  Determination  of  the 
Judges.  Thefe  where  they  are  ancient  and  uni- 
form may  be  a  Proof  of  immemorial  Cuftom  :• 
But  where  the  more  ancient  Rules  and  Ufage 
of  the  Courts  have  been  different  from  the 
later  Determinations  -,  where  the  fame  Court 
at  different  Times  have  been  of  different 
Opinions  ;  where  not  only  the  Judges  of  one 
Court  have  been  divided  among  themfelves, 
but  one  Common  Law  Court  upon  the  fame 
Point  differs  frotn  another,  as  Variety  of  In^ 
ftances  may  be  given  j   to   found  immemorial- 

E  2  Ufage 
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Ufage  or  Cuftom  thereon,  fo  as  to  deprive  ano- 
ther Jurifdidion  of  that  Right  they  were  in  Pof- 
feflion  of,  is  not  conformable  to  their  Determi- 
nations in  other  Cafes,  efpecially  that  a  latter  U- 
fage  fhould  controul  a  former  which  is  more  an- 
cient. Befides,  if  Precedents  make  the  Law, 
and  the  Courts  make  Precedents,  it  is  giving  them 
a  legiflative  Power. 

If  the  Exafniner  had  argued  without  Reflexi- 
ons, without  forced  and  malicious  Inferences 
againft  his  Adverfliry,  thefe  are  Points  which  e- 
very  Britijh  Subjed:  has  a  Liberty  of  enquiring 
into.  But  as  it  is  net  his  Lordfhip's  Opinion, 
but  his  Reputation,  his  Honour,  his  Integrity 
is  attacked,  it  will  be  an  Excufe  for  me  in  treating 
him  more  freely  on  this  Head,  which  I  would 
otherwife  have  avoided  •,  and  unlefs  he  appears 
well  founded  in  every  Point,  the  Refledion  will 
turn  upon  him felf. 

Is  it  plain  then,  that  altho'  the  Law  has  fixed 
the  Bounds  of  Jurifdidion,  they  are  unfettled  by 
Precedents,  and  does  it  not  fliow  the  Equity  of 
having  a  common  Umpire  ?  I  fhall  afTign  fome 
Reafons  therefore  why  his  Lordfliip  fhould  chufe 
the  Court  of  Chancery. 

Firft,  It  is  the  Ojficina  Breviu?n^  from  whence 
Original  Writs  ilTue,  and  from  whence,  it  is 
not  denied,  that  originally  thefe  Writs  of  Pro- 
hibition did  ilTue  *,  and  if  confined  to  that  Court 
it  would  prevent  the  great  Variety  of  Determi- 
nations, and  the  Increafe  of  Prohibitions,  which 
according  to  the  prefent  Courfe  muft  neceffarily 
in  Time  fwallow  up  the  Remains  of  every  Ju- 
rifdidion that  is  fubjed  thereto  ;  and  this  not 
from  any  Imputation  on  the  Judges,  but  fi'ora 
the  natural  Confequence  of  different  Opinions, 
which  will  happen  among  the  grcateil  Men.    If 

Rules 
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Rules  which  may  have  been  apph'cd  to  a  parti- 
cular Cafe,  fhall  be  extended  to  all,  and  con- 
trary to  the  Maxim  Non  ex  Regula  Jusfumatury 
fed  ex  Jure  quod  eft y  Regula  fiat  \  the  Rule  fhall 
make  the  Law,  and  not  the  Law  the  Rule. 
If  a  Precedent  once  made  by  Judges  who  might 
be  too  favourable  to  their  own  Jurifdidion  is  to 
govern  thofe  who  come  after,  and  from  an  er- 
roneous Pradlice  fhall  become  the  Law  of  the 
Court,  this  Extenfion  of  one  Jurifdidlion  mud 
recefTarily  diminifh  the  other.  Under  the  Force 
of  Precedent,  what  are  already  become  of  all 
the  inferior  Courts  of  the  Kingdom,  where 
Juftice  was  heretofore  adminiftred  nearer  home, 
and  at  an  eafier  Rate  ?  Are  they  not  almoft  all 
abforbed  by  the  great  Ocean,  whilfl  thole  fmaller 
Streams  o[  Juftice  are  left  dry  ? 

Where  Confultation  is  once  duly  granted,  50  Ed.  3. 
the  Law  has  diredled  there  fhall  be  no  new  Pro-  c-  4- 
hibition  unlefs  the  Libel  be  altered.  Where  a 
Prohibition  is  denied,  and  the  Rule  difcharged, 
it  has  the  fame  Effe(5l  as  a  Confultation.  If  this 
were  confined  to  one  Court  only,  it  can't  be 
prefumed  the  fame  Judge  would  alter  his  Opi- 
nion •■,  but  if  they  may  go  from  Court  to  Court, 
and  after  it  has  been  denied  by  one,  without 
any  Alteration  of  the  Libel,  it  may  be  granted 
by  another.  Variety  of  Judgments  may  more 
eafily  happen,  ^nd  the  Judgment  of  one  Court 
be  reverfed  by  another,  which  is  its  Equal. 
Whereas  if  a  Prohibition  be  granted  by  one, 
they  cannot  apply  to  another  to  difcharge  it. 
Rut  further,  it  has  been  obferved,  that  when  a 
Rule  is  granted  in  one  Court,  there  muft  be  a 
Majority  of  the  Judges  of  that  Court  to  dif- 
charge it,  otherwife  it  is  binding.  When  that 
Majority  has  difcharged  it,  the  Party  applying 
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for  a  Prohibition  may  go  to  the  next ;  and  when 
difcharged  like  wife  by  a  Majority  of  that  Court, 
proceed  to  a  third  •,  and  an  equal  Number  there 
fhall  fix  the  Prohibition,  and  thereby  take  away 
the  other's  Jurifdidion.  Are  the  Suitors  in 
this  Cafe  upon  an  equal  Foot  ?  If  the  Law, 
as  many  are  apt  to  imagine,  be  a  Lottery,  let 
thofe  who  underftand  it  compute  the  Chances, 
from  the  natural  Variety  of  human  Judgments, 
in  difputable  Points,  amongft  Men  of  the  greateft 
Judgment,  Learning  and  Integrity,  and  con- 
fider  the  odds  againft  all  thofe  which  the  Ex- 
aminer calls  fuhordinate  Jurifdi6tions.  Two 
Judges  out  of  twelve  may  flop  their  Proceedings, 
whilil  nine  are  required  to  difcharge  the  Prohi- 
bition. Is  it  pofTible  that  any  Jurifdidion  can  long 
fubfift  under  thefe  Difficulties  ? 

A  fecond  Reafon  may  be,  that  there  are  fome 
Rules  received  in  the  Courts  at  Common  Law 
in  relation  to  the  Grant  of  Prohibitions,  which 
might  not  be  approved  of  by  the  Court  of 
Chancery,  as  a  common  Umpire  between  both 
Jurifdiftions.  It  is  an  allowed  Rule  in  Law, 
that  the  Cognizance  of  the  Acceffary  Ihall  fol- 
low the  Nature  of  the  Principal  •,  and  therefore 
if  a  Marriage,  which  is  undoubtedly  of  Eccle- 
fiaftical  Cognizance,  arifes  incidentally  in  any 
Caufe  of  Temporal  Cognizance,  it  fhall  be  tried 
Regift.  by  a  Jury  ,  and  anciently  the  fame  Rule  was 
fol.  5.  allowed  to  the  Spiritual  Couits,  Non  eft  confo- 
num  Rationi  q^uod  cognitio  accejforii  in  curia 
Chriftlanitatis  impediatur  ^  uU  cognitio  caufcd 
principalis  ad  forum  Eccleftafticum  nofcitur  per- 
tinere,  Notwithflanding  this,  if  a  Temporal 
Incident  arifes  in  a  Caufe  before  the  Ordinary, 
it  is  now  become  a  Ground  for  a  Prohibition, 
as  in  Cuftoms  relating  to  Ecclefiaflical  Matters 
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in  Caufes  of  Tythes,  (ffc.  and  other  fuch  like 
Incidents  •,  and  an  ingenious  Diftindion  is  made, 
not  ob  defetlum  Jurifdi^ionis,  but  ob  defc^uin 
Triationis,  as  if  the  Incident  might  not  be  tried 
in  the  fame  Manner  as  the  Principal.  Thus 
Church-Wardens  Accounts,  which  are  certainly 
incident  to  Caufes  of  Rate,  and  the  Caufes  re- 
lating to  the  Repairs  of  the  Church,  which 
were  always  thought  to  be  properly  before  the 
Ordinary,  are  prohibited  ;  and  I  don't  fee  that 
the  Temporal  Courts  have  as  yet  any  known 
way  of  giving  Redrefs  themfelves  ;  but  it  may 
in  thofe  Cafes  be  hoped  they  will  find  one, 
or  elfe  the  Subject  may  be  injured  and  not  find 
a  Remedy  in  any  Court.  Where  is  the  Equity 
that  the  fame  general  Rule  fhould  have  a  diffe- 
rent Interpretation,  as  it  either  relates  to  our 
felves  or  others  ?  Was  not  this  Alteration  enlarg- 
ing and  extending  their  Bounds  at  Pleafure,  which 
is  the  Abfurdity  complained  of.^ 

Again,  in  the  Interpretation  of  Statutes,  it  is 
a   received  Rule,    that  where  a  Jurifdidion   is 
given  to  any  other  Court,  which  did  belong  to 
the  Temporal  Courts,  their  Jurifdidlion   is  not 
thereby  taken  away  without  exprefs  and  pofitive 
Words  •,  and  the  fame  Rule  was  allowed  to  the 
Ecclefiaftical  Courts,    as  I   have  already  men- 
tioned  from  Lord  Coke  as  a  fettled  Maxim  aUcoh,^. 
lowed  in  all   their  Books-,   yet  what  Numbers  Rep. />.  ^, 
of  Prohibitions   have  been  granted  upon  a  dif-^;.  °^  ^^^^ 
ferent  Rule,  that  unlefs  there  be  a  faving  Claufe£^"||^^ 
in  the  Statute,    the  Ordinary's  Power  is  taken  Laws, 
away  ?    And  this  more  particularly  in  the  Pu- 
nifhment  of  V  ice  ?    Can  it  be  prcfumcd  to  have 
been  the  Defign  of  the  Legiflature,  that  when 
the  Frequency  and  Increafe  of  Vice  called  for 
fiarther  Punifhment,  they  intended,  v/ithout  ex- 
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preffing  it,  to  take  away  that  Power  which 
might  not  be  alone  fufficient,  and  fubftitute  ano- 
ther perhaps  lefs  efFedtual,  or  not  rather  that 
either  might  punifh  in  their  own  Way  ? 

Another  Point  in  which  an  Alteration  might 
be  hoped  for   is,  the  Time  of  applying  for  a 
Prohibition,  which  is  to  be  granted  upon  the 
View  of  the  Libel.     It  is  frequent  for  a  Defen- 
dant to  join  Iffiie  in  the  Caufe,  proceed  to  Sen- 
tence,   take  his  Chance  (either  from  the  De- 
fe6l  of  Proof  or  otherwife)  of  being  difmiffed 
with   Cofts,    or  elfe  to  appeal  and  try  another 
Sentence  -,  and  if  he  fails,  all  after  this  to  obtain 
a  Prohibition,    whilft  the  Plaintiff  can  have  no 
Redrefs  for  his  Expence  or  Lofs  of  Time.  Ex- 
ceptions to  a  Jurifdidtion  is   generally  the  firft 
Step,  and   fhould  be  made  in  Initio  Litis ;   and 
it  is  too  great  an  Advantage  on  one  Side,  to 
try  the  Opinion  of  that  Court,  whofe  Authority 
he  afterwards  denies. 

3.  That  it  Ihould  be  confined  to  one  Court, 
is  more  for   the  Benefit  of  the  Subjedl,  which 
is  principally  to  be  confidered  ;    for  the  Law 
was  made  for  the  Subje<51:,    and  not  the  Subjeft 
for  the  Law.  However  beneficial  the  Uncertain- 
ty of  the  Law  may  be  to  the  Pradicers  in  any 
Courts,  the  Subjed  fuffers  for  it.     Great  is  the 
Expence  in  fettling  Precedents ',  and  it  is  but 
little  Comfort  to  a  Man,   after  fpending  a  great 
Part  of  his  Eftate,     only  to  have  his  Name 
quoted  in  another  Cafe.     It  cannot  be  for  the 
Subjedl's  Advantage  to   have  all  the  Caufes  in 
the   Kingdom   brought    into  Wefiminjler-HalU 
which  muft  be  the  Effed  of  deflroying  the  other 
Jurifdidtions  5  and  every  Caufe  which  is  brought 
from  another  Jurifdidion  muft  create  an  Un- 
certainty untill  it  is  adapted  to  the  Rules  of  Com- 
mon 
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mon  Law,  to  which  it  was  before  a  Stranger, 
This  is  much  ftronger  in  Admiralty  Caufes, 
wherein  Foreigners  are  concerned,  and  whofe 
Rules  are  better  known  to  them.  Juflice  is 
equally  due  in  fmall  Matters,  as  well  as  in  great  •, 
and  if  the  Superiority  the  Exami7ier  contends 
for  were  to  take  place,  not  only  the  Preroga- 
tive of  the  Crown  would  be  lefiened  by  blending 
all  Jurifdidlion,  but  the  Purfuit  of  Right  would 
be  too  expenfive  in  Matters  of  lefs  concern. 
By  the  Laws  of  King  Edgar^  the  King  might 
not  be  troubled  with  ordinary  Matters,  "  IScmoLam^. 
*'  in  lite  Regem  appellato,  nifi  quidem  Domi  Archaeol. 
"  Juftitiam  confequi  aut  impetrare  non  poterit  ;^^:  ^^' 
"  fin  fummo  Jure  Domi  urgeatur,  ad  Regem,  ^^5*  ^' 
*'  ut  is  onus  aliqua  ex  parte  allevet,  provocato." 
The  preferving  the  Bounds  of  Jurifdidion  di- 
ftindt  and  feparate,  is  for  the  Eafe  of  the  Sub- 
jed,  that  he  may  know  with  greater  Certainty 
to  what  Court  to  apply,  and  not  be  carried  about 
from  Court  to  Court,  in  queft  of  the  proper 
Seat  of  Juftice,  whilft  the  poor  Client,  like 
Syftphus^  having  forced  his  Stone  with  the  ut- 
mo(l  of  his  Strength  up  to  the  Top  of  the 
Hill,  finds  his  Labour  renewed  by  its  rowling 
down  again  upon  him,  and  the  Caufe, 
which  he  well  hoped  was  near  at  an  End,  flops, 
only  to  begin  again.  The  leaving  then  the  De- 
termination thereof  to  one  Court  rather  than  to 
many,  as  it  muft  be  attended  with  lefs  Variety 
of  Opinions,  will  make  it  more  certain,  efpe- 
cially  if  that  Court  receives  no  Increafe  of  Power 
by  its  Determination. 

This    Complaint    againft    Prohibitions   was 

made,    the  Examiner  fays,  in  the  weak  Reign 

of  James  I.     And  what  was  the  E^edl  of  it,  in 

that  weak  Reign  ?    No  Regard  vfdi  had  to  it ; 
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h^s  Prerogative,  his  Supremacy,  is  not  worth 
this  wife  Prince's  Care  ;  and  Dr.  Ridley 
p-  i6i,  complains  to  him,  "  That  where  there  are  two 
"  divers  Jurifdiftions  in  one  Commonwealth, 
*J  unlefs  they  be  carefully  bounded  by  the  Prince, 
*'  and  an  equal  Refpedt  carried  to  both  of  them, 
"  fo  far  as  their  Places  and  the  neceffary  Ufe 
^'  of  them  in  the  Commonwealth  requires,  as 
*'  the  Advancement  of  the  one  increafeth,  fo 
*'  the  Pradtice  of  the  other  decreafeth,  efpe- 
*'  cially  if  the  one  hath  got  the  Countenance  of 
*'  the  State  more  than  the  other,  which  is  the 
*'  only  Caufe  at  this  Day  of  the  Overflowing  of 
*'  the  one,  and  the  ebbing  of  the  other  -,  but 
"it  is  in  his  Sacred  Majefty  to  redrefs  it, 
''  not  by  taking  any  thing  from  that  Profefllon 
"  that  is  theirs,  but  the  reftoring  to  this  Pro- 
"  feffion  that  which  is  their  own." 

I  hope  then  that  upon  this  Head  the  Cenfu- 
rer  will  mifs  his  Aim,  and  what  was  meant 
for  the  Support  of  the  Prerogative  of  the 
Crown,  and  fixing  the  Supremacy  upon  its  true 
Bafis,  as  alfo  for  the  Subje6l's  Eafe,  will  not 
Exam,  be  thought  to  be  an  Affront  to  the  Juftice  of  the 
p-  43-  Kingdom^  or  to  border  very  near  on  a  Libel  on  our 
Conjiitution,  by  any  Perfon  who  has  a  Regard 
for  the  Rights  of  the  Crown  or  the  Good  of 
the  Subjedt. 

The  next  Point  which  his  Lordfhip,  or  ra- 
ther the  Legiflature,  is  cenfured  for  aflerting  is, 
"  The  Knowledge y  Sufficiency^  and  Integrity  of 
"  the  Body  Spiritual  or  the  Church  of  England^ 
*'  without  the  intermeddling  of  any  exterior 
"  Perfon  in  all  Matters  where  any  Caufe  of  the 
*'  Divine  Law  or  Spiritual  Learning  fhall  come 
^'  in   Queftion,   and  the  Adminiflration  of  all 
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^'  fuch  Offices  and  Duties  as  to  their  Rooms  Spi- 
"  ritual  fhall  appertain."  And  the  Corollaries 
or  Conclufions  which  his  Lordfhip  has  deduced 
from  thence  are  ftiled  - —  Aiming  at  a  Monopoly  Exam; 

of  Power  in  the  Clergy a  Diminution  of  the  p.  66. 

High  Court  of  Parliament,  — fuperfeding  the  un- p  ,  j  .^' 
doubted  Pfinciples  of  the  Law  and  AEls  of  Par- 
liament too  — -—  derogatory  totheKing^s  Preroga-^'  '^^' 
tive,  and  repugnant  to  the  known  Laws  of  thep-  iS4* 
Land  -—  inconftflent  with  the  A51  of  Suhmijfon, 

This  is  a  heavy  Charge ;  thefe  are  hard  Ex- 
prefTions,  and  ought  to  be  well  grounded  :  But 
if  this  be  raifed  only  from  falfe  and  forced 
Conftrudions,  from  Principles  deftrudive  of  the 
Church  of  England,  derogatory  to  the  Prero- 
gative Royal,  and  contrary  to  the  Laws  and 
Ufage  of  the  Kingdom  •,  he  will  then  be  found 
a  falfe  Witnefs  and  an  infamous  Detrador. 

His  Lordfhip  upon  every  Occafion  throughout 
this  Elaborate  Work,  has  in  the  ftrongeft 
Terms  afferted  his  Majefty's  Prerogative  and  Su- 
premacy, has  claimed  the  Exercife  of  no  Ju- 
rifdidion  but  in  Subordination  to  him  only, 
and  according  to  the  known  Laws  of  the  Land 
and  not  otherwife.  There  is  a  general  Mifre- 
prefentation  through  the  whole  Courfe  of  the  Ex- 
aminer'*s  Argument  of  thofe  Words  of  his  Lord- 
fhip, "  That  the  prefent  Rule  of  Government  Pref/.  31. 
"  and  Difcipline  in  the  Church,  are  the  Laws 
"  in  being  of  all  kinds.^'  Thus  he  fays,  "  If 
"  Experience  did  convince  us  that  the  Spiri- 
"  ttTalty  are  blefled  with  a  fuperior  Knowledge 
"  and  Experience  of /Z?^  Laws  in  being  of  allj^xzm. 
"  Kinds  —  of  the  Common  Law  Reports,  (a/.  55,  56. 
*«  Library  of  themfelves)  —   let  me  add,  of 

"  the  Body  of  the  Civil  Law."  As  if  a 

thorough  Knowledge  of  all  the  various  Branches 
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of  the  Laws  enumerated,  was  necefifary  towards 
acompleatUnderftanding  of  thofe  Rules  by  which 
the  Church  is  governed;  as  if  Tenures  and 
Crown  Law  was  a  neceffary  Part  of  their  Study  : 
"When  in  common  Senfe  and  Meaning  it  implies 
no  more,  than  the  Knowledge  of  the  Laws  re- 
lating to  that  particular  Subjedl ;  whjch  altho* 
too  extenfive,  as  all  our  Laws  are,  yet  the  pre- 
fent  cenfured  Work  may  convince  any  unpre- 
judiced Perfon  that  its  learned  Author  had  at- 
tained thereto,  at  an  early  Age  of  Life,  with- 
out interrupting  thofe  Studies  whereby  our  Holy 
Religion  has  by  him  been  with  fo  much  Strength 
defended.  But  how  the  Body  of  the  Givil  Law 
came  to  be  neceffary  I  can't  imagine,  fince  the 
Laws  therein  which  relate  to  the  Government 
of  the  Church  have  by  the  Compilers  thereof 
been  transferred  into  the  Body  of  the  Canon 
Law. 

The  learned  Author,  in  reciting  the  Series  in 
which  he  had  placed  the  feveral  Laws,  having 
before  fpoken  of  the  Bilhop's  Power  by  the 
Word  of  God,  tells  us,  "  The  Statute  Law, 
*«  tho*  reckoned  firft  in  point  of  Authority, 
*'  comes  properly  in  the  laft  Place  when  con- 
"  fiSered  as  part  of  the  Ecclefiaftical  Law  of 
"  the  Church  of  England.^^  Here  the  Exa?ni- 
Exam.  ner  obferves,  "  That  he  always  efteemed  the 
^.  loo.  tc  Common  and  Statute  Law  as  the  beft,  if  not 
"  the  only  Eftahlijhment^  on  which  any  Autho- 
"  rity  can  ftand  in  England^  and  is  fcandalized 
"  at  the  ExprefTion  of  the  additional  StrQpgth 
*'  of  Common  and  Statute  Law."  His  Lord- 
Ihip  has  reckoned  the  Statute  Law  firft  in  point 
of  legal  Authority,  and  placed  it  laft,  as  it  con- 
trouls  all  others :  But  to  fay  that  the  Statute  and 
Common  Law  is  the  Qiily  Authontjy  h  deroga- 
tory 
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tory  to  the  King's  Prerogative  and  Supremecy  : 
For  the  Bifliops  and  Clergy  in  Convocation  af- 
fembled  by  virtue  of  the  King's  Writ,  are  ena- 
bled to  make  Laws  Spiritual  for  the  Govern- 
ment of  the  Church,  wnich  being  ratified  by  the 
King,  have  a  legal  Authority  in  Matters  Spi- 
ritual. And  as  the  Canons  of  the  Church  of 
England  had  not  their  Original  from  the  Com- 
mon or  Statute  Law,  but  were  derived  from  the 
Apoftles  and  from  the  Primitive  Church,  from 
the  four  firft  General  Councils,  and  from  fuch 
Conftituuons  as  under  the  Authority  of  the 
Crown  have  been  made  by  the  Clergy  here ; 
thofe  may  properly  be  called  an  additional 
Strength.  And  the  Examiner  forgot  one  Autho- 
rity, viz,  the  Divine  Law,  which  had  not  its 
Original,  nor  had  its  Authority  from  either  of 
the  Laws  he  mentions,  and  which  is  certainly  the 
Beft,  and  ought  to  have  fome  weight  amongft 
the  Laws  of  this  Kingdom.  What  he  is  fcan- 
dalized  at  is,  that  it  Ihould  be  in  the  Power  of 
the  Crown,  by  virtue  of  its  undoubted  Preroga- 
tive, to  ratify  and  confirm  fuch  Laws  and  Canons 
as  have  pafted  both  Houfes  cf  Convocation  ; 
which  is  a  diredl  Infringement  of  the  Regal  Su- 
premacy in  the  King's  Legiflative  Capacity,  as 
the  fixing  of  the  Supremacy  in  Wcjlminfter-Hall 
was  in  his  Judicial. 

It  cannot,  I  believe,  be  denied  by  any  one, 
that  the  prefect  Members  of  the  Body  Spiritual 
are,  in  every  view,  at  lead  equal  to  thofe  who  at 
the  Time  that  Statute  was  made,  in  general 
compoled  that  Body  *,  in  Purity  of  Religion, 
Piety,  Loyalty,  Exemplarinefs  of  Life,  Learn- 
ing, CompafTion  and  Tendernefs  towards  thofe 
who  thro'  unhappy  Scruples  divide  from  them. 
How  can  they  then  be  thought  lef^  fufEcient 
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either  for  Knowledge  or  Integrity  for  the  Admi- 
niflration  of  all  fuch  Offices  and  Duties  as  be- 
long to  them.  If  there  are  any  who  for  negledt 
of  their  Duty,  for  Vice  or  Immorality,  are  un- 
worthy of  their  Function  ;  if  any  who  are  under 
their  Care  deferve  not  the  common  Name  of 
Ghriftians  j  that  is  his  Lordfliip*s  Complaint, 
that  the  Power  of  the  Church  is  reltrained  from 
cutting  them  off  from  its  Communion  ;  that  is  the 
Power  he  does  defire,  the  Unquiet,  the  Difohe- 
dient,  the  Criminous  to  correH:  and  punijh.  Yet 
this  we  are  frequently  told  would  in  many  Cafes 
be  an  Incroachment  on  the  Temporal  Power, 
either  to  enquire,  or  to  corre6t* 

The  Examiner* s  Obje6lions  will  naturally  lead 
me  to  confider  the  Sufficiency  of  the  Body  Spiri- 
tual in  their  feveral  Rooms  or  Capacities,  i.  In 
their  legiflative  Capacity,  as  the  beft  Judges  of 
what  Laws  are  mofi  proper  for  promoting  of 
Religion  and  the  Good  of  the  Church,  as  alfo 
of  what  AlTiftance  it  flands  in  need  of  from  the 
State.  2.  In  their  prudential  Capacity,  as  the 
befl  AfTiflants  to  the  Prince  in  the  Adminiftration 
of  all  Affairs  which  concern  Spiritual  Perfons 
or  Things.  3.  In  their  Judicial  Capacity,  as 
the  proper  Province  co  which  the  Law  has  al- 
lotted the  Supprcffion  of  Vice  and  Immorality 
by  Spiritual  Cenfures,  and  according  to  the  Laws 
of  the  Church. 

A  Man  muft  indeed  be  a  Stranger  to  our 
Hiftory,  and  utterly  unacquainted  with  our 
Laws  and  Conflitution,  who  does  not  know 
that  there  are  two  Legiflatures,  now  Juhfifting 
Exam.  p.  cimongft  us ;  the  one  which  is  fupreme  and  gene- 
113.  ral,  Q2i\\t(^  the 'Temporal^  in  Diftindtion  from  the 
other  which  is  cajled  the  Spiritual^   without  any 
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Diminution  to  the  former :  And,  that  thefc 
two  have  been  aflembled  for  different  Ends, 
as  often  as  the  Exigencies  of  the  Church  or  State 
required  •,  and  that  the  one  has  not  ordinarily 
intermeddled  in  the  proper  Bufinefs  of  the  other. 
And  no  one  can  cenfijre  his  Lordfhip  in  this 
Point  without  diminifhing  the  Prerogative  of 
the  Crown,  which  is  the  Head  of  both. 

The  Interefts  of  the  Church,   and  the  Good 
of  Religion,  are  fo  interwoven  with  the  State, 
and  fo  eflential  a  Part  of  it,  that  the  fupreme 
Legiflature  muft  and  have  at  all  Times  taken  it 
under  their  Care  and  Confideration,    and  have 
made  Laws  for  the  Good  of  both,   confiflent 
with  their  Duty  to  God,    and   the  Temporal 
Welfare  of  thefe  Realms  ?     Their   Power  the 
Law  has  not,  cannot  reftrain  ;   but  it  is  left  to 
their  Confciences,  as  they  will  hereafter  anfwer 
to  God  for  the  Truft  repofed  in  them  :  And  the 
{training  of  any  ExprefTion  of  the  learned  Au- 
thor to   the  Diminution  of  their  Authority,  is 
injurious  to  him,  and  founded  in  Falfhood  and 
Malice  :    For  that,  notwithftanding  this  general 
Power,  there  is  likewife  a  Legiflature  in  Matters 
Spiritual  where  the  Convocations  of  the  Bifhops 
and  Clergy,    aflembled  by  virtue  of  the  King's 
Writs,  have  a  Power  to  make  Laws,    which 
being  duly  ratified  and  confirmed  by  him,  are 
as  binding  as  any  other  Laws :     And  whenever 
any  Matter  of  Divine  Law  or  Spiritual  Learn- 
ing hath  come  in  Queftion,  it  hath  by  the  Con- 
llitution  and  known  Laws  of  the  Realm  been 
left  to  their  Determination  and  Diredtion. 

The  Examiner  can  give  no  Inftance  where  the 
Temporal  Legiflature  ever  primarily  took  under 
Conflderation  any  difputed  Points  of  Religion  : 
Our  Articles,  our  Liturgy  will  not  be  faid  to 
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kave  been  drawn  up,  and  fettled  by  the  Laicy  ; 
nay  even  the  Acknowledgment  of  the  King's 
'Supremacy,  (tho*  with  a  ftrong  Oppofition  a- 
mongft  the  Popifh  Clergy)  was  firft  made  in 
Convocation  before  it  was  recognized  in  Par- 
liament. As  to  the  A6b  of  Uniformity  he  men- 
Exam./,  tions,  againft  which  all  the  Bifhops  protefted, 
7«»  an  incautious  Reader  might  be  led  to  imagine, 

that  there  had  been  only  one  Acl  of  that  kind 
at  the  Beginning  of  the  Reformation,  and  that 
it  had  been  oppofed  by  all  the  Bifhops  in  Par- 
liament :  He  ought  therefore  to  have  been  fo 
ingenuous,  tho'  it  had  hurt  his  Argument,  to 
take  notice,  that  the  Puhlick  Liturgy  of  the 
Church  of  England  had  before  been  confirmed 
in  Parliament,  5  and  6  Edw.  VI.  to  which 
the  Bifliops  were  confenting.  This  Adt  was 
repealed  i  Marm.  The  Pcrfecutions  of  that 
Reign  are  too  well  known,  and  the  Spirit  of 
the  Bifhops  made  by  her  :  But  when  Queen  Eli- 
zabeth came  to  the  Throne,  i  Eliz,  this  A61 
was  repealed,  and  the  Liturgy  was  again  re- 
ftored,  the  fame  as  had  been  in  King  Edward'*^ 
Time,  excepting  fome  few  Alterations.  This 
Repeal  and  Confirmation  the  Popifh  Bifhops 
oppofed  and  protefted  againft  •,  but  it  cannot 
with  any  Colour  of  Truth  be  pretended,  that 
the  Alterations  in  the  Liturgy  were  made  by 
the  Parliament,  or  prepared  by  the  Laity  ;  or 
that  they  at  either  Time  other  wife  interpofed, 
than  by  approving,  confirming  and  eftablifhing 
what  had  been  before  prepared  and  was  laid 
before  them.  The  Reformation  was  fo  far  from 
being  conducted  altogether  by  Lay  Councils, 
that  it  was  begun  and  carried  on  under  the  Royal 
Supremacy  by  the  Clergy,  who  were  our  firft 
Reformers,  and  v/ho  conducted  and  fettled  all 
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Points  in  Religion,  which,  as  oft  as  thefe  Waa 
Occafion,  were  afterwards  confirmed  and  enfor- 
ced by  the  Authority  of  the  Temporal  Legida- 
ture. 

The  Power  of  the  Spiritual  Legiflature  is  con- 
fined to  Matters  Spiritual,    nor  can  their  Sandi- 
on  extend  to  what  is  merely  Temporal  ;  not  that 
they  are  debarred  from  inquiring,    debating  and 
confidering  of  any  thing  Temporal  which  may 
concern  the  promoting   Religion  and  the  Good 
of  the  Church  ;    not  indeed  in  an  authoritative' 
Way,  as  in  others  ;  but  the  known  and  ancient 
Method  hath  been  for  the  Convocation   in  fuch 
Cafes  to  petition  the  King  and  Parliament  for 
their  AfTiftance,    and  to  leave  it  to  their  Dire6li- 
on.     If  then  his  Lordfhip  has  fubmitted  to  them 
any  Matters  of  a  Temporal  Nature,    if  any  of 
thofe  which  the  Examiner  calls  his  Candidates 
are   fuch,  or  even  "  the  Improvement  of  our 
«  Conftitution  and  the  Amendment  o^ the  Laws 
*'  in  being  of  all  Kinds ^    as  far  as  concerns  the 
"  Church,  her  Power,    and  Privileges,   as  the 
"  Subjedl  of  fynodical  Enquiry  and  Debates  ;'* 
it  is  unjuftly  faid  to  be  contrary  to  the  A61  of 
SubmifTion,    or  a  Diminution  of  the  Authority 
of  the  Parliament  •,    fmce  in    all  Matters   Spi- 
ritual they   have,    under   his  Majefty's   lawful 
Authority,    a    legiQative  Power  •,    and    in  all 
Matters  Temporal  which  relate  to  the  Church, 
they,    as  his  Council  Extraordinary  in  Ecclefia- 
ftical  Affairs,  may  addrefs  his  Majedy  or  petiti- 
on the  Parliament,    and  are,    as  fuch,    the  bed 
Judges  of  what  AfTiftance  the  Church  ftands  in 
need  of  from  the  State. 

Judge  Hales^    in  his  Analyfis  of  the  Law, 
tells  us  that  "  the  King's  Extraordinary  Councils  x   g^  g, 
"  are  of  two  Kindsj    i.  Secular  and  Temporal. 
F  "  2.Ec- 
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«  2.  Ecclefiaftical  or  Spiritual.  The  King's  Ex- 
"  traordinary  Councils  Secular  are  the  Houfe  of 
*'  Peers  and  the  Houfe  of  Commons.  The  ex- 
"  traordinary  Ecclefiaftical  Councils  are  the  up- 
*-«  per  and  lower  Houfe  of  Convocation." 

p,  II.  "  The  King's  Right  of  Dominion  or  Empire 

«'  (amongft  other  Powers)  confifts,  in  making 
'*  Statute  Laws  or  A6ls  of  Parliament:  Fortho* 
«'  the  King  cannot  make  fuch  Laws  himfelf 
*<  without  the  Confent  of  both  Houfes  of  Par- 
**  liament,  yet  no  Law  can  be  made  to  bind  the 
"  Subjedl  without  him.  2.  In  making  Eccle- 
*'  fiaftical  Laws  or  Canons  Ecclefiaftical,  which 
'^  if  kept  within  the  Bounds  of  Ecclefiaftical 
*'  Cognizance,  are  admitted  here  within  this 
*'  Kingdom*  As  thefe  Laws  cannot  be  made 
*'  without  the  King's  Confent,  fo  neither  can  the 
'^  King  ordain  fuch  Laws,  without  the  Clergy 
*'  in  Convocation  aifembled." 

If  we  may  rely  upon  the  Opinion  of  the  pre- 
, ,       fent  Archbifhop   of  Canterbury^    he  fays,    "  I 

State  of    "  ^^y^  freely  profeflcd,  and  I  ftill  do  declare  it ; 

the  Ch.     *^  that  tho'  the  Law  of  England  has,  as  I  con- 

/.  87.  ''  ceive,  put  the  whole  Power  of  affembling 
*'  our  Convocations  into  the  King's  Hands ^  yet 
''  it  was  with  a  Suppofition  that  he  would  ufe 
*<'  that  Power  to  the  Good  of  the  Church  and 
"Realm,  which  intrufted  him  with  it.  That 
.  ^'  in  order  thereto,  he  is  obliged,  both  as  a 
"  Chriftian  and  a  King^  not  to  hinder  ourBi- 
'^  Ihops  and  Clergy  from  meeting  and  afling 
<*  whenever  it  ftiouid  be  for  the  Benefit  of  the 
"  Church  fo  to  do  :  And  that  in  judging  of 
"  this  he  ought  to  have  a  fpecial  Regard  to  the 
"  Advice  and  Requefts  of  the  Fathers  and  Go- 
'«  vernors  of  the  Church  -,  and  not  lightly  re- 
"  fufe  them  the  Liberty  of  convening,   as  often 
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•«  as  they  fliall  humbly  defire  it  of  him."  The 
Examiner  tells  us,  "  That  it  is  owing  to  thcg^^^j^^^, 
«  Wifdom  of  the  Adminiftration,  and  its  ten-62, 
«  der  Regard  to  the  Clergy,  that  their  Atteit- 
*'  dance  in  Convocation  has  been  fo  happily 
"  difpenfed  with  for  fome  Years  pail ; "  yet, 
from  the  fame  tender  Regard  for  them,  when' 
his  Majefty  fhall  fee  Occafion,  he  may  require 
their  Attendance,  at  lead  that  they  may  not 
be  looked  upon  as  Strangers  to  our  Conftitu- 
tion. 

The  Clergy  of  this  Realm,  not  only  the  Pre- 
lates,   but  likewife  the  inferior  Clergy  by  their 
ProcStors,    were  heretofore  fummoned  to  Parlia- 
ment, and  f  notwithftanding  the  Opinion  of  fome  ^^Vs 
to  the  contrary)  had  a  Voice  of  Aflent  therein  ;  State  of 
and  his  Grace  informs  us   of  the  Difference  be-  ^^^  ^^^ 
tween  the  Parliamentary  Convention  and  the  Pro-    '^'-^'  ^' 
vincial  Convocation  :    "  Thus  much,    fays  the 
*'  Archbifhop,    I    may  affirm,  that   it  was  al- 
"  ways  accounted  the  proper  Right  of  the  Cler- 
"  gy,  in  their  own  Provincial  Synods,  and  not 
*'  in    their   Parliamentary    Convocations ,     to 
*'  make  Ecclefiaftical  Canons  and  Conftitutions, 
"  That  the  Provincial  Convocation  was  (within 
"  its    own  Bounds)   a    complete  Ecclefiaftical 
"  AfTembly,  and  adced  by  its  own  Ecclefiafti- 
*'  cal  Power  and  Authority.  — —  The  Clergy 
"  were  therein  tied  up  to  Ecclefiaftical  Caufes 
"  and  Things.  "    And  he  gives  "  an  Inftance 
*'  from  the  Adis  of  Convocation   1452,    when 
''  the  Clergy  feem  to  have  left  off  coming  to^^^^^*     . 
''•  the  Parliament,  and  to  have  affembled  only,  ^rch. 
*«  as  now  they  do,  in  their  Provincial  Capacity.  Cant.  aft. 
*'  In  the  fourth  Seftion    of  this  Convocation,  Conv.F/r^. 
*'  the  Prolocutor  of    the   lower   Houfe   being  J'  HS^. 
*'  afked  by  the  Archbifhop  whether  he  had  any  ^;/''^' 
F  2  *'  Thing 
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"  Thing    to  propofe  in  behalf  of  the  Clergy, 
"  which  needed  Reformation  in  the  Church  of 
*'  England^    inftanced  in  many  Things  in   a 
*_'  learned   Oration   he  made  thereupon  :   And 
f<;  being  commanded  by  the  Archbifhop  to  put 
't  them  in  Writing,    and  fo  tender  them  to  the 
«'  Fathers  •,    they  came  to  this  Refolution  con- 
''  cerning  them,    ^hat  forafmuch  as  thofe  Things 
''  which   needed  Reformation  in  the  Church  of 
'«,  England,  concerned  the  King's  Majefty,    and 
"  the  Laws   of  the  Realm,    and  fo  were  not  at 
"  allfuhje5i  to  the  Definitions^  Sentence  of  the 
*'  Jaid  Council,    the  moft  Reverend  the  Arch- 
'^  bifhop,    and  the  Right  Reverend  the  Bifhops 
''  there  prefenty   fhould  he  intreated  in  behalf  of 
^'  //?^  Clergy,  effe^ually  to prefs  i be  Kin^^    with 
''  the  Lords  and  Commons,  for  a  Refonnation 
'^  of  them  in  the  Parliament,    which  was  in  a 
"  few  Days  after    to  begin  at  Reading.     And 
■  ''  four  of  their  Houfe  were  pitched  upon  tofollicit 
''  and  itiform  the  Archbifliop,  Bifliops,  and  Pre- 
>'  lates,  concerning  the  Affairs  to  be  reformed  in 
"  Parliament." 

Thus  may  we  fee  the  Beauty  and  Symmetry  of 
our  Conftitution,  whiKt  each  Part  has  its  own 
proper  Fun6lion  and  Capacity,  without  inter- 
rupting or  interfering  with,  but  affifting,  each 
other.  It  is  no  Diminution  then  to  the  Autho- 
rity or  Wifdom  of  our  Temporal  Legiflature, 
to  be  aflifted  by  the  Spiritualty  in  that  which 
is  th^r  proper  Province^  whilft  They  employ 
their  great  Talents  and  Abilities  in  enquiring 
into  the  different  Interefts  of  Nations  and  King- 
^:^V;"^t;doms,  the  State  of  Peace  and  War,  the  Leagues 
"  '"'"'with  Foreign  Princes,  the  Defence  of  the  Na- 
tion by  our  Fleets  and  Armies,  the  Supporting 
the  Honour  and  Dignity  of    the   Crown,    the 

Improving 


C  71  3 

Improving  of  Trade,  the  Promoting  of  In- 
duftry,  and  in  all  that  extenfive  Field  of  Know- 
ledge, on  which  our  Temporal  Welfare  depends. 
Why  fhould  they  difdain  that  in  their  publicki 
Capacity,  which  is  their  Pradice  in  their  pri- 
vate, of  being  inftrud:ed  in  Points  of  Religion 
by  thofe  who  are  fet  apart  for  that  Duty  ?  Whilft 
then  the  Lay  Elders  are  charging  our  ChurcK 
with  aiming  at  Independency,  it  is  only  to  pro- 
mote one  more  abfolute  amongft  themfelves  : 
For  I  would  afk.  Wherein  is  the  King's  Supre- 
macy allowed  in  any  Part  of  their  Religious 
Worfhip  ?  Have  they  not  in  fpiritual  Matters 
the  Government  of  their  Congregations  inde- 
pendent of  any  Temporal  Power  ? 

But  the  Examiner  fays,  "  What  if  the  Clergy 
"  fhould  themfelves  be  corrupt,  and  fuch  they 
"  have  been.  ^*  But  thank  God. his  utmoft  Ma- 
lice cannot  charge  it  upon  them  now  •,  their  Re- 
ligion is  unblemifhed,  their  Loyalty  unfufpedled, 
their  Lives  exemplary  •,  Vv'hiJft  the  prefent  Dan- 
ger is  from  the  Liberlinifm,  both  in  Principle 
and  Pradlice,  dcftrudtivq  of  all  Government, 
both  in  Church  and  State. 

To  put  this  in  another  View  :  Would  the  Ex- 
aminer fay,  that  he  is  an  Enemy  to  our  Conftitu- 
tion  who  fliould  wifh,  that  all  Bills  relating 
to  the  Pradice  of  the  Law  and  the  Temporal 
Courts,  were  to  be  firft  liked  and  approved  of 
by  the  Judges  ?  We  know  that  it  is  ufual  for 
the  Houfe  of  Lords  to  command  their  Advice, 
and  even  to  direct  them  to  prepare  the  Bill  ; 
and  for  want  of  this  we  have  feen  Bills  intended 
to  prevent  Delays,  and  leflen  Expence,  and  to 
render  the  Law  more  certain  and  plain,  have  no 
other  Effed,  than  to  multiply  Suits  and  create 
Confufion. 

F  3  I  may 
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I  may  now  confider  the  Meflage  of  Queen 
Elizabeth  to  the  Houfe  of  Commons,  22  May 
1572,  for  which  that  great  Princefs  has  been 
indecently  refle<5led  on  by  fome  ;  and  for  reci- 
ting vi\itYQoi  tht  Examiner  has  drawn  fuch  hard 
Inferences  againft  our  learned  Author :  "  That 
<*  her  Majefly^s  Pleafure  is,  that  from  henceforth 
^*  no  Bills  fhall  he  preferred  or  received  into  this 
''  Houfe,  unlefs  the  fame  fhould  le  firft  confider ed 
«'  and  liked  hy  the  Clergy,''^  How  far  the  Crown's 
fignifying  their  Pleafure  in  this  manner  would 
now  be  looked  upon  as  Parliamentary,  is  not 
the  Queflion :  But  there  can  be  no  doubt,  that 
m  Queen  Elizabeth  and  her  Predeceflbrs  Times, 
the  Crown  was  in  poffefTion  of  that  Right  of 
Communicating  its  Pleafure  to  the  Parliament, 
at  what  Time  and  in  what  Manner  it  thought 
proper  :  And  perhaps  no  Prince  was  ever  more 
ihappy  in  keeping  up  the  Dignity  and  Preroga- 
tive of  the  Crown,  or  more  careful  of  the  Li- 
berties of  the  Subject,  than  fhe  was  •,  and  this 
was  a  Point  wherein  fhe  looked  upon  her  Su- 
premacy as  concerned.  That  this  MelTage  was 
not  then  thought  Unparliamentary,  is  evident 
from  its  being  entered  in  the  Journals  of  that 
Houfe,  without  any  Mark  of  its  being  difplea- 
fing. 

But  the  Queftion  is  as  to  the  Reafonablenefs 
of  it  ;  and  the  Examiner  afks  what  are  his  Lord- 
fhip's  Sentiments  of  it  ?  What  Opinion  does 
he  defire  his  Readers  fhould  entertain  of  it  ?  I 
may  venture  without  his  Lordfliip's  Authority, 
confider ing  him  only  as  a  Bifhop  of  the  Church 
of  England^  to  anfwer  in  the  Words  of  his 
rfa.k^'s     prefent  Metropolitan  •,    «'  A  litde  more  Autho- 

State  of  -  -  -  -  - 
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izc.t/f,t  "  better  for  the  Churchy    and  /  think  for  the 
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«'  State  too.  However  it  is  to  be  hoped  that  in 
<*  Matters  of  Religion y  wherein  the  Clergy  by 
*<  their  Order  and  Fun^lion^  tho'  not  by  any 
«'  Parliamentary  Rights  ought  to  be  acivifed 
*'  with  ;  as  in  the  Articles  of  Religion ^  the  Dif- 
"  cipline  of  the  Churchy  and  the  PubHck  Litur- 
''  gies  of  it  i  they  fhall  either  be  left  entirely 
"  to  do  what  properly  belongs  to  them,  or  at 
"  hz^\that  no  Law  Jhall  pafs  in  Parliament 
"  without  their  Advice  fir  ft  taken  therein.  This 
*'  Regard  we  muft  thankfully  own  has  hitherto 
"  been  paid  to  our  Bijhops  and  Clergy  (in  their 
"  Spiritual y  not  Parliamentary  Ckpacity,)  and 
*'  we  ought  to  promife  ourfelves,  from  the  Wif- 
"  dom  and  Piety  of  our  Princes  and  Parlia- 
"  ments,  that  this  Liberty  our  Church  fhall  flill 
*'  continue  to  enjoy."  Yet  this  Liberty  is  by  the 
Cenfurer  ftiled  a  dangerous  Scheme  of  Church 
Power, 

I  promife  my  k\[  my  Reader's  Excufe  for  gi- 
ving him  fo  many  Extratfts  out  of  this  learned 
Writer,  who  was  concerned  in  Controverly 
with  one  of  a  much  more  afpiring  Temper, 
and  lefs  favourable  to  thofe  who  ditfered  from 
him  ;  as  the  Examiner's  Intention  feemed  to  be, 
to  point  out  the  Eifhop  of  London  as  the  iUithor 
of  a  New  Scheme  for  promoting  of  Church  Pow- 
er :  Whereas  it  will  hence  appear,  that  the 
Ground  of  the  Accufation  againft  him  is,  for 
maintaining  thofe  Principles,  which  the  greatefl 
and  fnoft  moderate  Prelates  of  the  Church  of  £;z- 
gland  have  without  Contradiction  advanced,  and 
without  which  the  Church  Eftablifhment  cannot 
be  long  fupported  :  And  that  the  Parallel  drawn 
between  thefe  two  great  Men  was  not  fo  fhort  as 
fome  might  be  apt  to  imagine. 

F  4  The 
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The  long  Paflage  then  which  the  Examiner 
Exam.      has  quoted  out  of  the  Preface  to  the  -Codex^  i^c 
f.  10,  i8.(^oes  not  ^t  all  impeach  the  Power  of  the  Le- 
giQature  to  make  what  Laws  they  pleafe,  and 
to  make  ufe  of  what  AlTiftance  they  judge  pro- 
per ;  but  in  a  fair  Conftrudion  amounts  to  no 
more  than  this,     i .  That,  ordinarily  fpeaking. 
Clergymen  may  be   prefumed  to  be  the  bed 
Judges  of  the  Regulations  and  Improvements 
which  are  wanting  in  Church  Matters.     2.  That 
therefore  calling  in  ibeir  AlTiftance,    when  fuch 
Laws  are  in  making,    is  the  moft  likely  Way 
to  make  wife^'a.nd  good  Laws.     3.  That  thus, 
in  fad,   the  Practice  fince  the  Reformation  has 
been.     4.  That  inafmuch  as  the  Convocation  of 
the   Bijhops   and  Clergy^    duly   licenfed  by  the 
King^  have  a  Power  of  making  Canons,  which 
being  confirmed  by  Royal  Authority,   are  pro- 
perly the  Ecclefiaftical  Laws   of  the  Church  of 
England^    and  have  always  been  confidered  as 
fuch ;    the  moft    natural  Way   of   regulating 
Abufes,  and  making  Improvements  in  the  Con- 
flitution  of  the  Church,  is  for  the  Convocation 
in  the  firft  Place  to  go  as  hr  as  they  can,  by 
their  own  proper  Authority,  and  when  they  can 
go  no.  further,  to  pray  the  Aid  of  the  Temporal 
Legiflature.       5.  That  the    mentioning  Queen 
Elizabeth's  MefTage  to  the  Houfe  of  Commons 
to  prevent  their  proceeding   in  Church  Matters, 
was  of  ufe  to  fhow,    that  in  thofe  Days  it  was 
thought  no  abfurd  Thing  to  fay,    that   Eccle- 
fiaftical Matters  were  moft  proper  for  the  Con- 
fideration  of  Ecclefiaftical    Perfons.      6.   That 
nothing  is  fiid  in  the  Introdu6lion  to  the  Codex 
Juris  that  can  fo  much  as  be  pretended  to  be  a 
J)emal  of  the  Power  of  the  Parliament  to  inter- 
pofe  in  Ecclefiaftical  Matters,  when  and  in  what 
3  Manner 
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Manner  they  think  fir,  to  the  end  our  Laws 
in  all  Cafes,  if  erroneous,  may  be  corre6led ; 
if  defeftive,  fiipplied  \  if  neglected,  tnforced  \ 
and  if  abufed,  reftrained.  Could  the  faying  of 
any,  or  all  thefe  Things,  have  raifed  fuch  a 
tragical  Outcry,  if  there  had  not  been  a  preme- 
ditated Defign  to  reprefent  every  Thing  in  the 
moft  odious  Colours,  without  Regard  to  Truth, 
or  common  Ingenuity  ? 

I  might  dilmifs  this  Head,  but  that  as  the 
Examiner  has  endeavoured  to  fubvert  the  legal 
Power  of  the  Church  in  making  Laws  in  Spi- 
ritual Matters,  fo  he  would  enervate  thofe  al- 
ready made,  and  even  take  away  the  Sandion 
they  have  obtained  from  Cuftom  or  Ufage  ; 
which  yet  is  the  Foundation  of  the  Common 
Law  of  the  Land,  as  well  in  the  Spiritual  as  in 
Temporal  Courts. 

His  Lordfhip  iscenfured  for  faying,  "  That 
<'  the  Foreign  Canon  Laws,  arifing  from  General 
*'  Councils  and  the  Decrees  of  Popes,  obtained 
*'  in  Efiglandhdort  the  Reformation  by  virtue  of 
"  their  own  Authority  -,  but  that  they  have  fince 
*'  fubfifted  on  the  Foot  of  Cuftom :  And  by  being 
*•'  confirmed  by  the  25  ii^.  8,  as  far  as  they  had 
*'  been  received  and  pra6lifed  here,  not  being 
"  repugnant  to  the  Royal  Prerogative,  or  the 
<'  Laws  or  Statutes  of  the  Realm,  had  obtained 
"  an  additional  Strength  of  Statute  Law."  This 
is  wire -drawn  into  a  Contradi6lion,  becaufe  he 
has  in  another  Place  admitted,  that  feveral 
Parts  of  that  Law  had  not  been  received  before 
the  Reformation.  As  to  the  former  Part,  if  he 
had  been  miftaken,  what  is  the  Inference  ?  Does 
he  give  any  further  Authority  to  them  at  prefent 
than  upon  the  Foot  of  Cuftom  confirmed  by 
Ad;  of  Parliament,  which  is  certainly  an  addi- 
tional 
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tional  Strength?  None.  How  are  we  then 
hurt  by  it,  fo  as  to  occafion  a  Refledlion  ?  But 
both  the  Abfurdity  and  Contradidlion  arifes 
from  the  falfe  Light  wherein  he  has  placed  it ; 
and  his  difingenuoufly  leaving  out  that  Claufe 
Pref./. 28, which  would  have  explained  the  whole:  "  In 
"  all  Caufes  where  no  Rule  was  provided  by 
"  our  own  Domeftick  Laws,  the  Body  of  the 
*'  Canon  Law  was ,  received  by  the  Church  for 
«  a  Rule." 

Altho'  the  Pope  had  no  lawful  Authority 
here,  yet  it  is  too  evident  that  he  exercifed  one, 
and  particularly  by  hi&  pretended  Power  of  re- 
ceiving appeals,  int  oduced  his  Laws  by  his 
own  Authority  •,  and,  notwithflanding  that  this 
was  an  ufurped  Authority,  yet  it  cannot  be 
denied  but  that  it  was  exercifed  and  fubmitted  to : 
Nay  further,  the  Papal  Decrees,  (£c.  before  the 
Reformation,  may  properly  be  faid  to  have  been 
binding  by  their  own  Authority,  as  they  were 
made  by  an  Authority  to  which  the  Nation  was 
aduaJly  fubjedled  in  thofe  Days,  and  thought 
themfelves  obliged  in  Duty  and  Confcience,  and 
not  only  by  Sufferance  of  the  Prince  and  Con- 
fent  of  the  People. 

If  the  Pope  intermeddled  in  Temporal  Mat- 
ters, and  commanded  Things  contrary  to  the 
Law  of  the  Land,  or  in  any  Things  wherein 
our  Church  had  its  own  Domeftick  Laws,  and 
in  yi((ri?  Matters  was  refilled  •,  it  follows  not  that 
in  other  Matters,  which  properly  belonged  to 
the  Churchy  his  Decrees,  and  the  Decrees  of 
General  Councils,  were  not  received  and  obeyed 
hy  their  own  Authority. 

The  Force  of  Pra^ice  before  the  Reformation, 
and  fince^  have  been  unduly  confounded.  It  is 
owned  that  fmce  the  Reformation  the  Foreign 
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Canon  I.aw  fubfifts  upon  former  Pradice,  bc- 
caufe  the  25  //.  8.  has  made  it  to  fubfift,  and 
not  otherwife.  And  from  thence  arifes  the  Ufeful- 
nefs  of  our  Records,  to  prove  from  them  that  fuch 
and  fuch  Things  were  in  pra^ice  before  the  Re- 
formation, and  fo  came  under  that  Statute.  But 
it  follows  not  from  thence  that  they  had  no  other 
Subfiftence  but  upon  the  Foot  of  Practice,  before 
that  Statute  made  them  have  no  other. 

But  now  let  us  fee  the  fuperior  Reafoning  of 
the  Examiner^  and  the  Juftnefs  of  his  Conclu- 
fions :  He  fays,  "  That  the  ancient  Canons  of 
*'  our  Church  were  the  Work  of  Provincial 
<'  and  Legatine  Synods,  holden  in  Derogation /y.  141. 
"  to  the  Royal  Supremacy,  and  by  Authority 
*'  derived  from  the  Bifhop  o^  Rome.''*  He  had 
taken  the  Pains,  thro'  many  Pages  before,  to 
fhow  that  our  ancient  Canons  had  their  Original 
from  the  Laity,  and  were  made  in  the  Wi- 
tenagemot  or  Parliament,  and  reformed  and 
confirmed  by  the  Conqueror,  with  the  common 
Confcnt  of  the  great  Council  of  the  Nation  in 
Parliament  aflembled.  Now  it  ferves  his  Pur- 
pofe  to  aflert  the  contrary,  he  fays.  That  they 
were  the  Work  of  Provincial  or  Legatine  Sy- 
nods, holden  under  the  Pope's  Authority : 
Thus,  rather  than  not  contradid  his  Lordfhip, 
will  he  contradict  himfelf.  He  could  not  but 
be  fenfible,  that  fuch  an  original  as  he  had 
given  them,  and  their  being  continued  inpra(5lice 
to  the  Time  of  the  Statute,  was  as  ftrong  a 
Foundation  as  any  of  the  Common  Laws  of 
the  Land,  and  did  not  want  a  faving  Claufe 
to  fupport  them  •,  but  now  the  Scene  is  changed, 
and  he  will  advance  any  thing  to  fupport  his 
Argument. 

B^fides, 
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Befides,  what  he  fays  about  the  Metropolitan 
and  Legatine  Authority,  is  abfurd.  The  metro- 
politan Power  is  as  ancient  as  the  firft  Settlement 
of  Chriftian  Churches  ;  and  is  declared  to  be 
ancient  fo  early  as  by  the  Firft  Council  of  Nice, 
In  Virtue  of  this  Power  they  convened  their 
Provincial  Synods,  long  before  the  Ufurpations 
of  the  Church  of  Rome  \  and  no  Archbifhop  of 
Canterbury  was  the  Pope's  Legate  till  fome  time 
after  the  Conqueft  :  nor  when  they  had  the  Le- 
gatine Power  was  it  of  any  Advantage  to  them, 
in  point  of  holding  Synods,  but  only  this.  That 
whereas,  as  Metropolitans,  they  could  only  hold 
Provincial  Synods,  which  they  did  both  before 
and  after  the  Reign  of  H.  i.  by  their  Metropo- 
lilical  Power  *,  after  they  were  made  Legates, 
they  could  hold  National  Synods :  But  the  Pro- 
vincial Conftitutions  were  all  made  by  the  proper 
Metropolitical  Authority,  and  not  at  all  by  the 
Legatine  Authority  derived  from  the  Pope,  and 
therefore  could  not  expire  with  the  Papal  Au- 
thority. 
p.  1424  However  he  aflerts,  "  That  when  our  Con- 
*'  flitution  was  brought  back  to  its  firft  Princi- 
''  pies,  that  the  Convocation  ought  to  be  ajfe?nbled 
"  only  by  the  King's  I'Frit^  arid  that  no  Canons  or 
"  Conftitutions  ought  to  be  made,  promulged^  or 
«^  executed"  [The  Statute  fays  fro?n  henceforth^ 
and  in  time  coming],  ''  without  his  Afifent  •,  all 
"  the  Synods  of  fome  Ages  paft  muft  have  been 
*«  efteemed  unlawful  Atlemblies,  and  all  their 
'  *'  Acts  mere  Nullities,  for  want  of  the  Royal 
"  Mandate  to  authorize  the  one,  and  the 
*'  Royal  AfTent  to  give  Life  and  Force  to  the 
*'  other."  There  is  not  the  leaft  Complaint  in 
the  Statute,  that  the  Convocation  met  by  Virtue 
of  any  Papal  Authority  •,   but  on  the  contrary 
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It  is  aflerted,  "  that  it  is,  always  hath  heen^  and 
*'  ought  to   be  aflembled  only  by  the  King's 
"  Writ-,"    but  that   divers  Conftittitions^    &c. 
which  heretofore  have  been  Enaoled^    he  thought 
prejudicial  to  the  King's  Prerogative^  and  repug- 
nant to  the  Laws  and  Statutes  of  this  Realm.     To 
prevent  this,  for  the  future,    a   new  Remedy  is 
provided,  not  only  as  it  always  had  been,   that 
they  fliould   be  convened  by  the  King's  Writ, 
but  in  time  coming  they  fhall  not  attempt,  alledge, 
claim,  or  put  in  ure.any  Conftitutions,  l^c,  with- 
out  the  Royal  Licence  and  A  (Tent  -,    and  for 
thoic  which  had  been  made,  they  fhall  be  re- 
viewed,   according     to    the  Provifion  of   that 
Statute. 

Tho'  the  King's  W^rit   had  frequently  com- 
manded   them  to  deal  with  nothing  that  con-Cc,{^  4 
cerned  the  King's  Laws  of  the  Land,  his  Crown  Inft. 
and  Dignity,    his   Perfon   or  his  State,   or  the^-  32z- 
State  of  his  Council  or  Kingdom  ;    yet    I  be- 
lieve it  will  not  be  pretended,  that  any  fpecial 
Licence  to  make  Canons,    or  exprefs  Aflent  to, 
or  Ratification  of  them,   when  made,  was  ever 
required  before  the  making  this  Statute.     How 
then  the    requiring   a  greater  Stridtnefs  for  the 
Time  to  come  than  was  necelTary  before,  can 
be  called  bringing  back  the  Conftitution  to  its  fi?-jl 
Principles^  1   fhall  leave  this  Dealer  in  Contra- 
dictions to  explain  •,    or  even  thofe  "  Common 
*'  Lawyers  and  many  Divines  he  could  name,'* 
Che  does  not  f\y  of  the  Church  of  England) 
•''  who  are  of  Opinion,  that  all  the  ancient  Ca- 
*'  nons  mufl  have  dropp'd  at  once,  by  Virtue 
"  of  the  Claufe  which  Ena6ls,    That  the  Clergy 
'*  /hall  not  put  them    in    Ure^    if  the  Provifo 
*'  whereby   they   are  continued   in   force  until 
they  fhall  be  reviewed,    had   not    been,  in- 

''  fertedi" 
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"  ferted  •,  hoping  that  they  will  make  ufe  of 
better  Arguments  than  he  has  done,  to  fupport 
their  Opinion  ;  or  than  Dr.  Tmdal  in  the  Pre- 
face to  The  Rights  of  the  Chriftian  Churchy  from 
whence  it  is  taken,  has  fuggefted. 
Exam.  When  fo  extraordinary  a  Writer  as  this  Ex- 

p.  20,21,  ciminer  is  pleafed  to  offer  a  Conjedure,  which 
136-  he  calls  his  own,  it  deferves  a  particular  Re- 
gard:  "  He  fixes  the  compleating  the  Separa- 
"  tion  of  the  Ecclefiaftical  from  the  Civil  Courts 
"  to  King  Stephen's  Reign  -,  from  whence  alfo 
*'  are  to  be  dated  the  many  Abufes  of  Eccle- 
*'  fiaflical  Power  attempted  to  be  reformed  by 
*'  the  Statute  of  Clarendon, —  An  exclufive  Ju- 
''  rifdidion,  conducted  and  fupported  by  a 
*'  Body  of  Laws,  compiled  about  this  time,  on 
purpofe  to  countenance  the  Pretenfions  of  the 

''  Church  on  the  Secular  Powers. —  In  this 

"  Seafon  of  publick  Diftradion,  (fays  he)  the 
''  Clergy  introduced  the  Study  and  PraEiice  of 
*'  the  Canon  Law  into  England ^  The  Coun- 
Dr.  Wil-  cil  of  Clarendon  was  held  under  Hen,  2.  on  the 
kirn,  H.  2.  22  Feb.  (8  Kal.  Feh.)  1 164,  about  ten  Years  af- 
/.  321.  j-gj.  j-j^g  Death  of  K.  Stephen,,  and  about  14  after 
Gratian  had  finifhed  the  Decrettun :  Thofe  Laws 
2LrQ  c:i\kd ^vit^  Regni  confuetudines,  viz.  Henrici 
Avi  ftil^  &  aliorum  antecefforum  [nonim.  It  is 
thereby  ordained.  Art.  7,  "  Ut  quod  pertine- 
"  bat  ad  Regis  Curiam,,  ibi  terminetur  •,  &  de 
"  eo  quod  fpedlat  ad  Curiam  Ecclefiaflicam^  ad 
<'  eandem  mittatur,  ut  ibidem  terminetur."  So 
that  his  Conjedure  as  to  the  compleat  Separation 
of  the  Ecclefiaftical  Courts,  is  contradided  by 
his  own  Authority, 

As  to  the   Introdu6lion  of  the  Canon  Lav. 
if  he  means   only  that  the  Decretum  Gratia 
was  not  introduced  before  the  Reign  of  Kir: 
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Suphen^   it  is,  I  confefs,  a  very  probable  and 
a  Ihrewd  Conjeclure,    for  it  could  not  well  be 
introduced   before  it   was   compiled,  which  he 
fixes  to  the  Year  1150,   15  Stepb,  Reg.    If  he 
means   the  ancient  Canons  of  our  Church,   by 
the  Canon  Law,   he  has  in  another  Place,  when 
it  ferved  his  Purpofe,   declared,   that  they  were 
the  Work  of  Provincial  and  Legatine  Synods./.  141.^ 
The  Becretum  was  extraded  not  only  from  Pa- 1  Decret. 
pal  Decrees,    fome  of  which  were  infcribed  to^i/^-S-^- 
St.  Auftin^  our  firft  Englijh  Bifhop,  but  likewife^^^  ^' Jj^ 
from  the  Rules  of  the  Apoftles,  from  General^^y^*-^^  j„. 
Councils,  and  the  Writings  of  the  Fathers.    Wcvcg/orum  E- 
t\id(t  Jirjl  introduced  in  K.  Stephen's  Time  ?    l^tiP^M^- 
him  confult  the  Canons  of  ^Ifric,  to  which  in^.  160. 
another  Place  he  refers,  he  will  there  find  "  That  £^;;,^^;-^. 
*'  there  were  four  Synods  for  the  Defence  of  the  Arch.  ^ 
*'  true  Faith  againft  thofe  Hereticks  who  belched^  34-  ^^"• 
''  out   their  Blafphemies  againft  the  Holy  Tri- 33- 
"  nity,   and  the   Human   Nature  of  our  Sa- 
*'  viour  •,    the  Firft   whereof    was    at   Nice" 
(which  we  are  told.  Can,  3.   confifted  of  318 
Biftiops  from  all  Nations,  wherein  was  fettled 
tlie  Liturgy  of    the    Church,    and  the  Creed 
which  we  now  ufe,     and   fome   other  Things 
appertaining  to    the  Worfliip  and  Service    of 
God)  "  another    after  that,    at  Conftantinople^ 
"  confifting  of  150  Biftiops  •,     the   Third   at 
"  Epbefus^   of  200  Bifliops  •,    the   Fourth    at 
"  Chalcedo/iy   where  many  Hundreds  of  Biftiops 
*'  were  prefent  ;  and  they  all  with  an  unani- 
<'  mous   Confent  confirmed   all   thofe  Decrees 
"  which   were    made   in  the  Nicene   Council. 
"  Thefe  four  Synods  (fays  the  Canon)  are  to 
"  be  obferved    by  the  Church  of  Chrift,    ut 
"  ^atuor  Chrifii  Codices'^     The    Canons  of 
thefe  Councils  are  contained  in  Gratian's  De^ 
'<  c  re  turn  y 
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cretum,  and  cannot  be  iaid  to  have  been  then 
firft  introduced.  What  then  he  means  by  the 
Canon  Law  then  introduced,  wants  Explana- 
tion :  for  he  might  with  equal  Reafon  have  af- 
lerted,  that  the  Roman  Civil  Law  was  intro- 
duced in  the  Time  ofjuftinian,  which  had  from 
Time  to  Time  been  made  from  the  Infancy  of 
Rome^  becaufe  it  was  then  Bigefted. 
f.  135,  With  as  litde  Foundation  does  he  fuppofe 
136.  that  our  Spirimal  Legiflature  had  likewife  its 
Beginning  in  the  fame  Reign  :  That  the  Clergy, 
by  the  Authority  and  Example  of  Pope  Innocent 
the  II.  excluded  the  Laity  from  their  AfTembHes : 
This  could  not  be  owing  to  the  Introdudlion 
of  Gratian's  'Decretum^  fmce  he  himfelf  owns 
that  Innocent  II.  did  not  begin  his  Pontificate 
till  1 150,  when  that  Decretum  was  finiflied,  or 
according  to  fome  a  Year  before.  As  the  Bi- 
Dr.  Ridley  fhops  deriving  any  Power  from  the  Word  of  God ^ 
p.  98.  which  is  the  Do6trine  and  Principle  of  the 
Church  of  England^  is  by  him  afTigned  as  his 
Lordfhip's  Fundamental  Miftake  ;  fo  I  may 
venture  to  alTert,  that  the  Pofition  laid  down 
Exam.  p.  by  him  which  is  the  Presbyterian  Dodrine  and 
120,  esrv.  Principle,  ^hat  the  Ecclefiaftical  Legiflature  of 
the  Primitive  Church  cotififted  of  the  Laity  as 
well  as  of  the  Clergy  •,  and  that  they  were  con- 
fidered  as  Members  of  the  Councils  or  Synods^  ha- 
ving a  Place  and  Vote  in  all  Deliberations  which 
concerned  the  Inter  eft  and  Government  of  the 
Churchy  as  Members  of  a  voluntary  Society  :  This 
is,  I  fay,  the  Fundamental  Miftake  upon  which 
his  Oppofition  is  grounded  ;  and  it  had  been 
much  more  ingenuous  in  him  to  have  fet  out 
upon  that  Footing  only,  than  to  have  attacked 
the  Church  under  a  Pretence  of  fupporting  the 
State. 

The 
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The  Church  is  not  a  voluntary  Society,  nor 
Councils  vokintary  Afiemblies  ;    but  a  Society 
with  which  all  Chriftians  are  obliged  to  join  5 
and  Aflemblies,  which  the  Governors  and  V^l- Pottery  Y. 
Iters  of  the  Church  are  obliged  to  attend.  ''/•  35'^- 

If  he  is  defirous  to  confuk  with  fbme  of  the 
Gentlemen  of  fynodical  Learning,  I  have  re- 
ferred him  to  thofe  great  Men  of  our  own 
Church,  who  have  clearly  proved  that  the 
Laity  never  had  Vote  or  Place  in  any  Council 
in  the  Primitive  Church  ;  and  their  Prefence  ia 
Councils  is  by  them  accounted  for.  The  Legif- 
lative  Power  was  in  the  Council,  whofe  Adts 
all  the  Proceedings  were,  and  are  reprefented  fo 
to  be  from  Beginning  to  End. The  Empe- 
rors only  confirmed  what  the  Synod  had  done, 
to  give  them  a  Civil  as  well  as-  an  Eccleftaftical 
Sanation  •,  and  by  that  means  to  give  them  a 
greater  Influence  and  Authority. 

Were  all  the  Laity  Parties  to  Councils  and 
Synods  ^  That  is  abfurd.  Were  they  there  as 
Reprefentatives  of  the  P»ody  of  the  Laity  ? 
Neither  is  that  pretended.  Did  they  appear 
there  as  Lay  Elders  ?  It  cannot  be  faid  they 
did.  Did  they  debate  and  vote  as  Members  ? 
No. 

What  the  ancient  Councils  in  Britain  were, 
is  but  of  little  Significancy  to  the  prefent  Que- 
ftion  •,  which  is  not  what  Synods  and  Councils 
anciently  were  here,  but  what  they  are  according 
to  our  prefent  Conftitution.  AH  this  is  juft 
fuch  an  Amufement  as  tlie  giving  a  long  Detail 
of  the  ancient  State  of  the  Lords  and  Commons 
would  be,  when  the  Point  in  Qiieftion  was  the 
prefent  Conftitution  of  Parliament. 

The  Biihops  were  Mernbers  of  the  Wite- 
nagemot  or  great  Council   of  the  Land,   and 
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thel-e  fome  Ecdeftaftical  Matters  were  tfanfadled, 
as  well  as  Civil  •,  and  fo  it  is  at  this  Day.  But 
the  Queftion  is,  whether  at  the  fame  Time 
Bifliops  did  not  hold  their  Diocefan  Symds  of 
the  Clergy,  and  Archbifhops  their  Provincial 
Synods^  and  both  make  Ecclefiaftical  Orders 
and  Decrees,  which  were  ratified  by  no  Autho- 
rity but  that  of  the  Synods,  and  being  fo  rati- 
fied were  pradifed  and  obeyed  as  proper  Ec- 
clefiaftical Laws. 

If  the  Queftion  were,  wliether  or  no  the 
great  Council  of  the  Land  has  a  Right  at  this 
Time  to  intermeddle  in  Ecclefiaftical  Matters, 
which  is  in  no  wife  denied,  what  he  fays  would 
be  very  proper ;  becaufe  it  would  tend  to  ftiow 
that  they  had  it  from  the  Beginning.  But  the 
Queftion  is,  whether  by  the  Conftitution  of  this 
Kingdom,  there  is  not  an  Ecclefiaftical  as  well 
as  a  Civil  Legiflature  •,  and  to  fupport  the  Ne- 
gative it  was  incumbent  on  him  to  have  ftiown. 
That  there  were  no  Provincial  Councils^  nor  Dio- 
cefan Synods  held  in  thofe  Days. 

It  cannot  be  inferred  from  the  Remains  which 
Ive  have  of  tht  Saxon  l^a.'vfSy  that  becaufe  thole 
\vhlch  relate  to  Ecclefiaftical  Matters  are  blended 
with  the  Civil  Conftitutions,  they  had  there- 
fore fic)  other  LegiHature.  It  is  admitted,  that 
Exam,  during  thofe  Times  there  were  fome  Aflem- 
/».  127.  blies  purely  Clerical  \  and  as  the  Bifhops  Care 
was  riot  confined  to  the  Clergy,  but  extended 
fo  the  whole  i^  lock^  the  Cenfures  of  the  Church 
ivere  ordained,  and  Penances  enjoined,  by  the 
Spiritual  Authority,  tho'  they  were  affifted  like- 
wife  by  the  Temporal  Power,  as  I  have  already 
oi-f^rved. 

The  Laity  were  indeed  generally  prefent,  not 

as  part  of  the  Synod,  but  for  Information  and 
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Inftrucftion,  or  as  at  cur  prefent  Vifitatlons, 
which  are  the  Remains  of  them,  the  Church- 
wardens attend,  to  give  Information  and  receive 
Inftrudlions  and  Dircdions.  And  fometimes  for 
the  greater*Solemnity,  and  out  of  a  religious 
Zeal,  the  Princes  attended  by  their  Nobles 
were  prefent.  The  Inflances  he  gives  will  not 
fupport  his  Aflertion,  or  Rapin's  Opinion, 
"  That  the  Glergy  did  not  treat  of  Ecclefiafti-Exam  ;. 
*'  cal  Affairs  as  a  feparate  Body,  until  under '33- 
"  the  latter  Kings  of  the  Norman  Race."  But 
upon  Enquiry  we  fhall  find  that  many  of  thofe 
Aflemblies  were  properly  Ecclefiaftical. 

He  tells  us,  "  That  two  Councils  were  held 
*'  in  Britain  for  flopping  the  Progrejs  of  the  Pela-/*  125. 
*'  gian  Herefy  ;  the  one  in  426,  the  other  in 
*'  429.  It  is  certain  the  Laity  were  prefent 
"  at  both  ;  but  whether  as  Members,  or  mere 
''  Spedators,  at  the  firft,  does  not  plainly  ap* 
"  pear.  The  Second  is  exprefly  called  ilix^w^ 
"  Sy nodus  Clericorum  ^  Laicorum  in  uno  Con- 
"  cilio^  which  leaves  no  room  to  doubt  that 
*'  the  Laity  affembled  with  the  Clergy  as 
"  Members  of  the  Council  and  at  the  fame 
*'  Time  renders  it  extremely  probable,  that  at 
*'  the  other,  held  but  three  Years  before,  they 
*'  did  fo  too." 

As  to  the  Firft,  (which  fhculd  be  446)  we 
learn  out  of  Matthew  fFeJlminfter^  that  the 
Britains  had  fent  to  France  for  Divines  to  refute 
the  Pelagians^  who  with  their  Dcclrines  fidem 
Britonum  quaft  fceda  pefie  maculaverant.  When 
Germanus  and  Lupus,  two  of  the  Bifliops, 
were  come  from  thence,  they  met  the  Pelagians 
in  a  Synod  at  Verulam,  and  there  difputed  with 
them  •,  Immenfa  multitudo  viroru?n  etiam  cum 
Conjugibus  ^  Liberis  illuc   excitata    convenerat, 
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Whether  it  be  extremely  probable  that  thefe 
were  all  Members  of  the  Synod,  or  only 
Hearers  and  Spedlators,  I  fhall  leave  to  the 
Judgment  of  the  Reader. 

In  the  Year  449,   as  it  ftiould  be,  the  fame 
Author  tells  us,    that  Bifhop  Germanus  came 
over  out  of  France  the  fecond  Time,  with  a 
Religious  Man,  Severus^  and  preached  againft 
the  Pelagians^  and  eftablifhed  the  Faith  of  the 
Britains  againft  that  Herefy  for  ever.     At  the 
fame  time  that  this  pious  good  Biihop  Germa- 
ftus  was  in  England^    (as  Nennius  the  Hiftorian 
fays)  he  hearing  of  King  Worthigerrfs  inceftuoiis 
Marriage  v/ith  his   Daughter,   was  encouraged 
by  the  Britijk  Clergy  to  go  and  reprove  the  King 
for  it.  Accordingly  he  fummoned  a  great  Synod 
of  Clergy  and  Laity  together,  in  uno  Concilio, 
and  there  by  a  gentle  Reproof  made  the  King 
very  angry,  fo  that  he,  convinced  in  his  Con- 
fcience,  fought  to  flee  from   the  Face  of  that 
My  Man  Gcnnanus^  who  curfed  and  condemned 
"him  rto  which  the  Britifi  Council  gave  their 
Confent :  Maledi5fus  ^  Damnattis  a  Beato  Ger- 
mano  &  oinni  Concilio  Britomni.     If  the   Laity 
'had  not  been  prefent,  I  might,  perhaps,  have 
incurred  as  fcvere  a  Cenfure  from  the  Examinery 
as  his  Lordfhip  has  met  with  for  reciting  the 
'     Conftitution  of  Archbilhop  Boniface^  for  men- 
tioning this  Proceeding. 
;.  127,        p^^  the   Council  of  Clove/ho^    Anno  747,  in 
*^^*        the  Reign  of  Ethelhald  King  of  Mercia^  the 
King   with  his  Nobility  and  Dukes  were  pre- 
fent ;  but  by  the  A5fa  Synodalia  it  appears,  that 
all  was  done  by  Archbilhop  Ciithhert:  Et  Prce- 
fules  cum  plurihus  Sacerdotihus  Domim  i^  jninori- 
bus  quoque  Ecclefiafucis  rata  fantlione  condtxerunt, 
Tiiey  decreed  and  ordered  thirty  Chapters  or 
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Canons  which  were  every  where  to  be  obferved 
in  their  Jurifdidtions ;  the  liift  of » which  is, 
De  modo  cohihcndi  fimultates  inter  Ecclefiaftkos  ^ 
Laicos^  y  de  exorando  pro  Rege.  And  the  Ad: 
of  Exemption  of  Churches  and  Monafteries, 
which  he  quotes  out  of  Spelman^  was  not  granted 
in  this  Council  of  Clovejho^  but  two  Years  after, 
and  in  a  Place  called  Jodmundejlaech. 

In  the  Year  785,  (as  appears  by  the  Saxon  ^^  ,20. 
Chronicon    publifhed    by  his  Lordfhipj    two 
Councils  were   held    by  two  of  Pope  Adrian^^ 
Legates  ;   one  in  Northumberland  before  King 
jElfwold  •,   and  his  Principes  regionis  tarn  Eccle- 
fiajiici  quam  Seculares  were  prefent :    The  other 
at  Calchuth  in  the  Kingdom  of  Mercia^  where 
KingO//YZ  cum  Senatorihus  terrcBuna  cum  Archie- 
pifcopo  ^  carter  is  Epifcopis  Regionum  convener  at. 
In  both  which,  the   fame  Decrees,    twenty  in 
Number,  were  propofed  and  enjoined  by  the 
Legates :  And  becaufe  thofe  Decrees  concerned 
not  only  the  Clergy,  but  even  the  King  and  the 
Civil  Magiftrates,  both  the  Kings  and  the  Arch- 
bifhops,   and  the  AfTernbly  of  Bifhops  and  No- 
bility, at  the  Inftance  of  the  Legates,  fubfcribed 
riiem.      And  in  that   of   Calchuth   the  Power 
was   wholly  in  the  Pope's  Legate.     That  any 
other  Bufinefs  was  done   there  befides  the  Sub- 
fcribing  the  Canons  is  not  fo  very  fure,  becaufe 
riie   ereding   the  Bifhoprick  of  Lichfield    into 
an  Archbifhoprick  had  been  attempted  before, 
as  appears  by  the  Life  of  Offa  in  St.  Alhan's 
MS.     And   as  to  King  Offa's  taking  his  Son 
into  Partnerfhip  in  hoc  Concilio,    nothing  of  it 
is  mentioned  in  the  Hiftory  of  that  Council. 
A  Legate  of  the  Pope  being  prefent  there,  is 
fufficient    to    fhow    it   was    no  Witenagemot  \ 
and  the  Exatniner  is  very  difingenuous,  when 
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Sp.  Tom.  Spelman^  from  whom  he  quotes  it,   in  the  very 
i.p.  292.pjjge  btforc  calls  it  Concilium  Calcuthenfe  Lega- 

tinum, 
y.  Wakis     ^5   ^Q   ^i-jg  Q^i^gj.  syp^od  held  at  Cakhuth  in 

Str^rp  or 

theCh.     ^^^  Year  8i6,  which  we  have  out  of  the  Cotton 
^r.;>.i45.MS.    I  may  fay  as  his  prefent  Grace  of  Canter- 
bury did  to  Dr.  Atterhury  upon  the  fime  Quo- 
Vefpatian  tation,     "  That  it  is  like  moil  of  the  others, 
A.  14.      <t  unfairly  reprefented,  and  nothing  to  the  Pur- 
^^'  ^^^'    "  pole :    That  the  Meeting  was  a  proper  Pro- 
"  vincial  Synod  •,  fVulfred  the  Archbifhop  pre- 
J^ah,       "  fided,   the  other  Bijhops  of  his  Province  were 
/>.  146-      "  his  AiTeCbrs."  Cenulf^  King  of  the  Mercians^ 
is  faid  to  be  prefent  cum  fuis  Principihus^  Ducibus 
^  Opthnatihus ;   but  it  is  exprefly  faid  that  Wul- 
fred  prefided,  affifientibusfihi  Epijcopis^  which  were 
twelve  in  Number :    And  when  the  MS.  comes 
to  treat  about  the  Bnfinefs,  it  is  thus  faid,    I'uin 
pjidique  facr'i  Ordinis  Prcefides^  cum  Ahbatibus^ 
Preshyteris^    Diaconibus  pariter  tra^ayites  de  Ne^ 
cejfariis  &  Utilitatibus  Ecclefianim  •,  primo  loco 
Expofm77ius  —  Cu/ijirmavimus  — -  ConfideravijJius^ 
&c.  The  King  and  his  Nobles  appear  to  have 
been  only  Spectators  there  •,    and  it  does  not  ap- 
pear by  the  MS,  that  any  Royal  Sandlion  was 
given  to  thefe  Sy nodical    Decrees.     This   one 
Inftance  then,  had  it  been  fairly  recited,  would 
have  overturned  his  whole  Hypothefis. 

The   Council  of  Clove/ho  822,  was  held  to 
recover  Archbifhop  JVulfredh  Lands  taken  from, 
the  Church  of  Canterbury  by  King  Ceonwulf : 
Wulfred  cited  Cenedrytha?n  the  Abbefs,  Daugh- 
ter to  that  King,  before  the  Council,  and  there 
obtained,  by   the  Favour  of  King  Beornulf    a 
MS.  Get-  Promife  from  her   of    the   Reftitution  of  the 
ton.  Aug.  Lands.     And  this  Reconciliation  was  figned  (as 
2.n.  y-^.  xl\Q  very  original  Deed  in  the  Cotton  Library  has 
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it)  by  the  King,  the  Archbifliop,  and  thirty- 
fojr  Clergymen,  and  by  twcnty-feven  Dukes 
and  other  Laymen  ;  all  as  Witneffes  of  the 
Abbefs's  Promife,  and  the  Archbifhop's  Ac- 
ceptance. 

Before  I  come  to  the  Council  of  Winton  975, 
he  will  excule  me,    if  I  remind  him.  of  one  or 
two  which  he  has  omitted,  not,  I  prefumc,  for 
want  of  Time   or  Knowledge,  but  of  Inclina- 
tion,    as  not  lerving  his  Purpofe.     One  is  the 
Synod  held  by  Odo^  Archbifhop  of  Canterbury^ 
943,  the  very  Year  before  thofe  Laws  of  King 
Edmund  were  made,  inferted  in  Mr.  Lamhard^s  lamh. 
Colle(5lion,  at  the  Council  at  London^  at  which />.  57. 
Odo  was  prefcnt,  and  confifts  of  Laws  Ecclefi- 
aftical  and  CiviL      The  Firft,  Anno  943,  are 
ililed,  Confliiutiones  Odonis  Archiepifcopi^  ^^^^P^^^  Lahhel 
Regis  Edmundi  lattv^   hoc  eft  Annum  circiter  Bo-  &Cofrartii 
mini  943,    in   quibus  cavetur   de  officio  Regis ^ConcW, 
Magiftratuuin^  &  Cleri,    i^  dejuribus  Ecclefice'^^'^-  9- 
rite  conferendis.     By  the  Title  of  them  it  might ^^°9'^^" 
be  expecced,  that  they  fhould  require  a  Confir-  ,5' , ' 
mation  by  the  Temporal  Authority.     His  Sy- 
nodal Epiitle   to  his  Suffragans  is  very  remar-  ,      . 

kable,    according  to    JVilliam  Malmsbury. WilUam 

Propter  Antiquam  Authoritatem  prcedecejJorumUalmesh, 
meorum —  quorum  ftudiis  Regula  Chriftianitatis^^  ^^^^ 
primum  ah  hac  Archiepifcopali  fede  cunifis  finibus  F?l  ^^^* 
Anglorum  innotuit — ^uatenus  Rex  Auguftiffimus^    ^  '  ** 
Egregio  vocabulo  Edmundus,  cum  omni  populo  fuo 
iniitari  gaudeat,  quod  in  nobis  &  ex  nobis  audiaty 
omnefque  gentes  qucB  undique  Regali  hnperio  ejus 
fuhjc5lcB  funt^  Titulos  liquidce  noftrce  Confervationis 

ovanter  fequi  atnent  i^  dele^fent^ Thefe 

ConPcirutions  appear  to  be  purely  Ecclefialtical, 
and  yet  do  not  relate  to  the  Clergy  only,  but 
iikewife  to  the  Laity, 
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Bironll       .  There  was  a  general  Council  held  by  Dunftan^ 
Amial.      Archbifliop  of  Canterbury^  by  the  Direction  of 
*  ^802^°  P*^P^  7^i?«5   in  the  Year  970,  for  the  Expulfioa 
{c^c,    *     of  the  married  Priefts.     It  is  called  a  general 
Council,  ^.od  omnes  AngTm  Epifcopi  in  idem  con- 
venijfent.     It  is  laid,    Hahehat  autem  Edgarum 
Labbei      Regem  in  hdc  re  fdelem  adjiitore?n,'  (^  egregium 
ScCoK^nuJOefenforem.     The  Decrees  are  in  the  Name  of 
Concil.     ^Y\t  Archbifiiop  :  Dunftanus  Archiepifcopus  fta- 
p' -02.     tuit  &  Decreto  firmavit,    ut  Canomci^  &c.  cajle 
■    '         "vlverent  ant  Ecclcfias  dimitterent.     The  Bufmefs 
hereof  was  purely  Ecclefiaftical  *,   and  an  Earl, 
who   had   great  Power  and  Intereft  with  King 
Edgar,    having  been  excommunicated    by   the 
Archbifliop    for    an    inceftuous  Marriage,    did 
publick  Penance,  in  prefence  of  the  Archbifliop, 
before     the    general   Council,    notwithftanding 
great  Intercelllons  had  been  made  in  his  behalf, 
both  by  the  Pope    and  the  King.     Thus  we 
find  in  thofe  Days,  that  Inceft  had  a  Spiritual 
Punifhment,    notwithftanding   the   Drollery  of 
the  Exajniner, 
J,  The  Council  of  Winton,  975,  was  called  £;f 

t.  8*1 -'.     'p'i'CBcepto  Regis  <^  Archiepifcopi,    upon  the  fame 
Account;  King  £4s"^r  and  Archbifliop  Dz/;//?ij;z 
prefided,    but  the  Controverfy  was  not  decided, 
neither   then  nor   in  the  two  next  Councils  of 
vid.  Baro'  Cdlne   and  Altnshiry,    held  two    Years  after  : 
mumlhrn.  Altho'  the  Authors  in  thefe  dark  Times  differ 
l^c   Con-^^  ^^  Account,    others  fiying  that  this  Council 
cil.  Tom.  was  called  by  Dunftan  the  Archbifliop,    in  In- 
9.  p.  jii.terftitio  Edgari  i^  Ed-war di  Marty ris  Regum. 

If  the  Council  •MEayiham,  10Q9,  were  a  ge- 
neral Council  of  the  Kingdom,  and  Confl:itu- 
tions  both  Civil  and  Ecclefiajiical  were  made 
therein,  as  it  may  be  admitted  was  frequently 
done  5   it  will  not  follow  that  the  Clergy  had 

not 
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not  their  proper  Synods,  and  made  Laws  there* 
in :  Nor  can  I  agree  with  his  Conjcdture,  that 
the  Prefence  of  the  whole  Nobility  is  alone 
a  fufficient  Argument  to  prove  that  it  was  a 
Witenagemot  or  Parliament,  they  not  being 
the  only  conftituent  Part  thereof  :  And  we  may 
be  well  alTured  that  his  Lordfhip's  Ecclefiaftical 
Lcgiflature  had  in  thofe  Days  a  Place  in  our 
Conftitution,  was  more  regarded,  and  of  greater 
Power,  than  at  any  Time  after  the  Conqueft. 

Between  that  Time  and  the  Reign  of  King 
Stephen^  many  other  Councils  of  the  Clergy 
were  held,  at  London^  JVeftminfter^  Northamp- 
ton^ &c.  Some  by  the  Pope's  Legates,  others  by 
the  Archbifhops  by  vertue  of  their  Metropoliti- 
cal  Authority.  In  the  Council  at  London^  1 102, 
Anfelm^  the  Archbifhop  of  Canterhury^  prefided, 
alTifted  by  the  Archbifhop  of  Tork  and  twelve 
other  Bifhops,  and  feveral  Decrees  were  drawn 
up.  To  this  Council  Anfelm  (as  he  himfelf 
writesj  invited  with  the  King's  Leave  fome 
of  the  chief  Men  of  the  Kingdom,  ^uatenus 
quicquid  ejufdem  Concilii  Authoritate  decernere- 
tur^  utnufque  Ordinis  concordi  curd  &  follici- 
tudine  ratum  fer'varetur.  And  in  the  Council 
of  London  1107,  about  the  Inveftiture  of  Chur- 
ches, although  there  were  Proceres  Regni  prefent 
(as  Eadmeriis^  an  Eye-witnefs,  and  conftant 
Companion  of  Anfelm^  writes)  yet  the  Affair 
was  tranfadied  between  the  King  and  Arch- 
bifliop  and  Bifhops,  none  of  the  Laity  having 
any  thing  to  do  therein. 

Numbers  of  other  Inftances  might  be  given 
from  the  Writers  of  thofe  Times  ;  but  thefe 
are  fufficient  to  fhow,  that  altho'  Fads,  as  the 
Examiner  fays,  are  Jluhborn  things,  yet  he  can 
bend  th^m,   to  make  them  ferve  any  Purpofe, 

Had 
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Had  he  therefore   any  Regard  to  Truth,    he 
muft  alter  his  ^ra  of   the  Commencement   of 
the  Spiritual  LegiOature  ;  and  I  am  perfuaded, 
he  can  find  no  time  to  fix  it,  but  at  the  plantino- 
of  Chriftianity  in  this  IJland.     But  were  it  true 
what  he   contends  for,   that  the  Power  of  the 
Spiritual  Legiflature,    and  the  feparate  and  di- 
ftina    Rights  and   Jurifdidion  of  the  Clergy, 
in  Matters  Spiritual,   had  not   been  fettled  till 
King  Stephen's  Reign,  would  it  not  ftill  be  part 
of  our  ancient  and  prefent  Conftitution  ?     Con- 
firmed  by   Magna   Charta^   the  Foundation  of 
thQEngUJh  Rights  and  Liberties,   and  through 
various  Revolutions  continued  down  to  this  Day, 
and   for  ever   fecured  to  us  under   the  prefent 
Royal    Line ;    defigned    by    Providence,    not 
only  to  be  the  Prefervers  of  our  Civil  Liberty, 
and  our  Defence  againft  Popery,    but  for  the 
Support  and  Proteftion  of  the  Church  of  Eng- 
land^ faved  from  the  Invaders  of  its  Rights  by 
the  Immortal  Najfau  ? 

As  the  Bifhops  and  Clergy  alTembled  in  Con- 
vocation according  to  the  Laws,  Uflige,  and 
Statutes  of  the  Realm,  have  an  undoubted  Le- 

fiOative  Authority ;  and  the  Laws  duly  made 
y  them,  being  ratified  by  his  Majefiy,  are  the 
King's  Ecclefiaflical  Laws :  The  next  Enquiry 
will  be.  What  is  the  Force  and  Extent  of  thofe 
Lav/s  ?  For  the  Obligation  is  the  Eflence  of 
tlie  Law^  and  Law  necefTarily  includes  fome 
Bond  or.  Obligation  ;  and  it  can  be  no  Law  to 
ehofe  who  are  not  bound  thereby.  In  what 
Matters  and  whom  then  do  they  bind  ?  It  is 
aflerted,  that  Canons  fo  made  do  not  bind  the 
Laity  in  Ecclefiafiical  Matters,  l^  we  were  to 
go  to  the  Original,  did  the  Rules  of  the  Apo- 
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flics  bind  only  the  Clergy  ?  In  the  Primitive 
Church,  did  the  Canons  made  in  their  Aflem- 
blies,  (the  Nature  of  which  I  have  already 
fhown)  before  the  Empire  became  Chriftian,  or 
any  Temporal  Authority  was  had  to  eilablifh 
them,  bind  the  Clergy  only?  It  is  indeed  ar- 
gued that  the  Laity  was  part  of  thofe  AiTem- 
blics  i  but  could  they,  who  had  at  that  Time  no 
Authority  in  themfelves,  give  any  Authority  ? 
Had  the  Clergy,  in  this  Kingdom,  in  their  Sy- 
nods, from  the  earlieft  Ages  to  the  Time  of 
the  Reformation,  no  Power  over  the  Laity  in 
Spiritual  Matters  ?  Or,  before  the  25  R  8, 
what  Ad  of  Parliament  was  there  to  confirm, 
their  Provincial  Conftitutions  ?  And  were  not 
the  Laity  bound  thereby  ?  And  what  Alteradon 
has  d)at  Adt  made  in  their  LegiQative  Power 
when  afTembled  and  ading  under  his  Majefty 
according  to  that  Statute?  None  at  all.  Their 
Legillative  Power  then,  under  the  Reftridions 
of  that  Statute,  continues  ftill  the  fame  ;  his 
Majefty 's  Ratification  gives  their  Decrees  a 
Legal  Authority,  and  they  are  binding  on  all 
who  are  fubject  to  him,  in  Ecclefiaftical  Mat- 
ters, without  Diftin(5lion,  whether  Clergy  or 
Laymen,  the  Power  being  general  as  to  the 
Perfons,  tho'  reftrained  as  to  the  Subjedt  Matter 
of  thofe  Laws,  and  confined  to  Things  Spiritual, 
or  what  according  to  the  Laws  of  the  Land 
have  been  reckoned  to  be  of  a  Spiritual  Na- 
ture •,  and  the  Breach  of  thefe  Laws  has  al- 
ways been  punifhed  by  the  Cenfures  of  the 
Church,  alfo  without  Diftindlion  of  Perfons. 

But  the  Examiner  fays,  That  it  is  a  Maxim 
in  all  free  Governments,  and  efpecially  in  ours, 
Tijat  the  Siihje5l  is  hound  by  no  Laws,  to  which  he 
is  not  a  Party  in  Perfon  or  by  Re^refentation,     I 

believe 
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believe  he  will  hardly  perluade  the  Gentlemen  of 
Great-Britain^  efpecially  thofe  of  the  Houfe  of 
Commons,  fo  far  to  part  with  their  Temporal 
Rights,    as   to  difcharge    all  thofe  Subjt:dts  of 
Great-Britain  from  their  Obedience  to  the  Laws 
made  by  them  in  Parliament  as  part  of  the  Le- 
giflature,    who  have  no  Vote  in  rhe  Choice  of 
the  Members,  who  are  at  learb  three  Parts  in 
four,  and  are  therefore  not  other  wife  reprefented 
than  by  the  Implicadon  of   Law.      This  was 
the  Cafe  till  of  late  of  both  the  Univerfiries,  who 
had   no  Reprefentatives  of  their  own  chufing, 
yet  were  under  the  general  Cire  and  Protedlion 
of  the  Legiflature  :    For  where  the  Co'nftitutiont 
of  the  Realm  has  vefted  the  Lcgiflative  Power 
in  particular  Perfons,    by  whomfoever  they  are 
chofen,    they  are  by  Implication  of  Law  the 
Reprefentadves  of  the  whole  Nation.     As  then 
each  Minifter  in  England  has  the  Care  and  is 
the  Reprefentative  of    his    pardcular  Pariih  in 
Matters  Spiritual ;    the  Convocations,    who  are 
either   in   Perfon,    or  by    Reprefentation,    the 
collet5tive  Body  of  the  Clergy  of  England,   may 
make  Laws  to  bind  all  Engliflo  Subjeds  in  Mat- 
ters Spiritual,    as   flir   as  they  do  not  interfere 
with  any  of  the  Temporal  Laws  of  the  Land, 
or  the  King's  Prerogative  ;  and  his  Maj^fty,  as 
before  mentioned,  by  confenting  to,  approving 
of,    and  ratifying  fuch  Laws,    gives    them    a 
Legal  Sandion  and  Authority  -,  who  according 
€>n.  2.    to  the   Words  of  the  Canon    "  hath  the  fame 
sCcj.       «^  Authority  in   Caiifes '  Eccefiafticnl^    that    the 
"  Gcdly  Kings  had  amongft  the  Jews,  and  the 
'c  Chriftian  Emperors  of  the  Primitive  Church :  " 
And  this  is  too  bright  a'j^ewel  to  be  ftripp'd  from 
die  Crown. 

Let 
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Let  me  then  confider  the  Authorities  he  has 
vouched  for  the  contrary  Dodrine  ;   and  I  will 
begin  with  the  moft   modern,    which  is  from 
Salkeld.     And  here  I  mud  again  complain  of 
the  Difingenuity  of  this  Writer,  to  put  upon  his^^j?.  ^,. 
Reader  the  Arguments   of  the  Council  as  the  672, 
Determination   of  the  Court,  as  thofe  who  are 
unacquainted  with  it  muft  apprehend  •,  and  thatExaiH. 
in  a  Point  of  this  great  Confequence,     But  what/-  149- 
is  the   Argument?     "  That  in   the  Primitive 
''  Church  the  Laity  were  prefent  at  all  Synods." 
It  does  not  fay  as  a  conftituent  Part :     If  that 
be  meant,  it  is  denied  ;  if  only  prefent,  it  con- 
cludes nothing.     "  When  the  Empire  became 
"  Chriftian,     no    Canon    was    made    without 
"  the  Emperor's  Confent."     The  contrary  is 
plain  from  the  Imperial  Edi6ls  themfelves  •,   the 
Sacerdotiuvi  and  Imperiuni  are  diftinguifhed ;  the 
Canons    had  their  Ecclefeaftical  Sandion   from 
the  Synod,    and  fubje6led  the  Believers  to  the 
Cenfures  of  the  Church  •,   the   Emperors  only 
confirmed  what  the  Synod  had  done,  to  give 
them  a  Civil  Authority,    the  better   to  enforce 
them.     "  The  Emperor*s  Confcnt  included  that 
*'  of  the    People,     he  having  in  himfelf  die 
"  whole  LegiQative  Power,   which  our  Kings 
"  have   not."      From  hence   it    follows,    that 
wherefoever  the  Laws  of  the  Land  have  fixed 
a  Power,    it  implies  and  includes  the  Confcnt 
of  the  People  •,    and  thereby  cither  deftroys  his 
Conclufion,   which  is,  "  Therefore  if  the  King 
"  and  Clergy   make   a  Canon,    it   binds  the 
"  Clergy  in  Re  Ecdefiaftica^    but  it  does  not 
"  bind  Laymen:  They  are  not  reprefented  in 
*'  Convocation,  their  Confent  Is  neither  asked 
"  nor  given  :'*  Or  fhows  that  he  is  begging  the 
Queftion,  viz.  That  the  King  by  vertue  of  the 

Prero- 


Prerogative  of  his  Imperial  Crown,  cannot 
enadl:  Laws  after  they  have  pafied  the  two  Houfes 
of  Convocation,  to  bind  in  Ecclefiaftical  Mat- 
ters, which  is  the  Point  in  Queftion.  And  as 
he  is  not  pleafed  to  tell  us  what  was  the  Deter- 
mination of  the  Court  in  this  Cafe  of  Matthews 
and  Burditt  reported  by  Salkeld^  it  can  have  no 
Authority. 
Coke,  12  The  next  is  the  Opinion  of  Lord  Coke^ 
Rep.  72.  cc  That  the  Convocation  may  make  Conflitu- 
*'  tions  by  which  thofe  of  the  Spiritualty  fhall 
"  be  bound,  for  this^  that  they  all  by  Repre- 
*«  fentation  or  in  Perfon  are  prefent,  hut  not  the 
*«  'Temporally  \  "  who  founds  it  altogether  upon 
two  Cafes  in  the  Tear  Books,  which  if  they  do 
not  fupport  his  AlTertion,  it  is  altogether  with- 
out Foundation :  And  he  will  permit  me  like- 
Exam,  wife  to  fay,  "  That  the  Do6lrine  under  Con- 
f.  149.  <c  fideration  is  too  important  to  be  refted  on 
*'  the  fmgle  Opinion  of  any  Man  whatever," 
efpecially  if  it  (hould  appear  to  be  contrary  to 
the  Opinion  of  thtfame  Perfon  in  other  Cafes  ; 
for  we  may  then  rather  prefume  that  the  Senfe' 
of  his  Words  is  miftaken  :  And  it  had  been 
but  common  Jufticc,  both  to  his  Lord  Hi  ip  and 
the  Reader,  if  the  Examiner  had,  to  the  Autho^ 
rity  of  Lord, Chief  Juilice  Vaughan^  added,  as  his 
Lordfhip  did,  that  likewile  of  the  Lord  Coke 

Cod.Jur.  himfelf- ^C(?^^  Chief  Juftice  faid,  That  a  Con- 

^^^-^^Z' vocation  hath  Power  to  make  ConfiitiUions  for  Ec- 
^^^N^' »  cleftaftical  Things  or  Perfons^  20  H.  6.  14. 
^  *  °^^2i  Ed.  4.  46.  The  dired  contrary  Opinion  is 
f.  1 39.  founded  thus  upon  the  fame  Authority.  And  in 
the  Cafe  of  Bird  and  Smith,  the  Lord  Chan- 
J^oorcy  cellor  called  to  his  Afliflance  Popham^  Chief 
/•  783-  Juftice  -,  Coke.,  Chief  Juftice  of  the  Common- 
Pleas  j  and  Flemmingy  Chief  Baron  •,  and  they 
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all  agreed  —  3.  **  That  the  Canons  of  th« 
*'  Church  made  by  the  Convocation  and  the 
*'  King  without  the  Parliament  were  binding 
*'  in  all  Matters  Ecclefiaftical^  as  well  as  an 
*«  Ad  of  Parliament :  iFor  they  fay.,  that  by 
*«  Common  Law  every  Bilhop  in  his  Diocefe, 
*'  Archbifhop  in  his  Province,  and  the  Convo- 
*'  cation  in  the  Nation,  may  make  Canons  to 
*'  bind  within  their  Limits  :  For  that  the  Con- 
*'  vocation  of  the  Clergy  was  once  a  Member 
♦'  of  the  Parliament  of  this  Realm,  and  after 
"  fevered  for  eafe,  and  carry  xhtiv  peculiar  Fun- 
"  ^ion  with  them  into  the  Houfe  of  Convoca- 

ic  tion  •, whereby  when  the  Convocation 

*'  makes  Canons  of  Things  appertaining  to 
"  them,  and  the  King  confirms  them,  they 
"  will  bind  the  whole  Reahn.'^  Can  this  Opi- 
nion of  Lord  Chief  Juflice  Vaughan  be  called  a. 
fingle  Opinion  ? 

The  Cafes  then  upon  which  both  thefe  Opini- 
ons of  Lord  Coke  were  founded,  and  to  which 
all  who  have  folio v/ed,  or  rather  milbiken  the 
Firft  of  them,  refer,  do,  I  admit,  prove  that  the 
Ads  of  Convocation  do  not  bind  in  temporal 
Matters  •,  but  it  was  not  therein  determined  that 
the  Laity  are  not  thereby  bound  in  Matters  Spiri- 
tual :  And  the  Authority  from  Brook  is  only  an 
Abridgment  of  thofe  Cafes. 

The  Firft  of  thefe  Cafes  was,    (which  will 
likewife  explain  the  Second)    relating  to  the  Ab- 
bot of  Waltham^  and  was  argued  in  theExche-21  EJ.  ^ 
quer  Chamber.     The  King  by  his  Letters  Pa-/-44'^^- 
tents   had  exempted  the  Abbot  of  JValtbaw  and 
his   Succeffors,    from  being  Colledors   of  the 
Subfidies  of  «he  Clergy.     The  Convocation  (of 
which  the  Abbot  was   a   Member)  granted  a 
Subfidy,  and  in  the  Grant  had  made  this  Pro- 
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vifion,  That  after  the  Bifhop  had  returned  ii 
Colledlor  to  the  Exchequer,  he  fhould  not  be 
refufed,  notwithftanding  any  Letters  Patents  of 
Exemption  to  the  contrary.  The  Abbot  of 
Waltha7n  being  returned  by  the  Bilhop  of  JVin- 
chefter^  as  Colledlor,  he  being  Archdeacon  of 
Surrey^  in  the  Court  of  Exchequer  pleads  his 
Patents  of  Exemption  •,  and  hereupon  the  feve- 
ral   Arguments   and  Opinions    of    the  Judges 

arife. ",  Catef, He  is  Eftopped  from  any 

*'  Advantage  of  the  Charter,  for  he  is  one  of 
*'  them  who  granted  the  Difme,  is  Party  and 
"  Privy  to  the  Grant  and  to  the  Provifo  ;  for 
*'  among  the  Clergy  the  Convocation  is  of  as 
*'  great  Force  as  the  Parliament  among  Per- 
*'  fons  Temporal,  [les  Temporelx]  and  by  every 
"  Adl  of  Parliament,  every  one  to  whom  the 
*'  Adl  extends,  fhall  be  bound,  for  that  every 
*'  Man   is  Privy  and  Party  to  the  Parliaments 

*«   -p'lgot To  the  fame  Effedl: He  is 

*'  Party  and  Privy  to  the  A61 — They  may  bind 
*'  themfelves  by  an  A(5t  of  their  Convocation, 
*'  as  well  as  we  may  bind  our  felves  by  an  A6t 
"  in  Parliament. — 

*'  Vavafour He  will  not  be  Eftopped, 

*'  for  the  Convocation  have  no  Power  to  bind 
*'  any  'Thing  Teinporal^  but  that  which  is  Spi- 
*'  ritual  [lier  afcun  Temporalte,  mes  ceo  que  eft 
**  Sprituel]  f.  to  ordain  Fafting  Days  and  Holi- 
*'  days,  and  they  are  only  Spiritual  Judges  * 
*«  The  King's  Letters  Patents  are  mere  Tefuporal 

*'  Matter,     Genny  Juft. ^  As  to  the  Dif- 

<'  charge  the  King  may  very  well  grant  it,  for 
*'  notwithftanding  the  Convocation  is  Spiritual^ 
*'  and  all  their  A6ts  are  Spiritual,  yet  when 
«'  their  A61  is  certified  into  the  Exchequer,  the 

«'  Difme  granted  is  merely  Temporal.  > . 

''  Hujfey^^^^ 
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'*  Hiiffey — The  Matter  of  the  Record,  ^s-itis 
"  pleaded,  is  not  effedlual.  —  And  fo  was  the 
"  Opinion  of  all  the  Juftices,  and  it  was  af- 
"  terwards  ib  adjudged  in  the  Exchequer,  and 
"  the  Abbot  was  charged  with  the  Colledion 
"  at  that  I'ime  i  but  it  was  fliid  that  at  another 
"  Time  he  may  have  the  Advantage  of  the 
"  Letters  Patents." 

The  other  Cafe  was  where  the  Prior  of  Leeds 
claimed  the  fame  Exemptions  granted  to  him  20  H.  6, 
by   Letters  Patents,    and  upon  a  Doubt  of  the 
Barons  .it   was   adjourned  into  the   Exchequer 
Chamber.     It  is  there  likewife  faid,   "  That  the 

"  King's   Letters   Patents  are  Temporal 

"  Ncz^tcn  —  The  Ordinary  by  his  Convocation 
* '  has  Power  to  make  Holidays  andPafting-days, 
^'  but  not  to  allow  or  difallowthe  Patents  of  the 
"  King:  But  they  have  Power  to  make  Provincial 
' '  Conjlitutions^  wliereby  thofe  of  Holy  Church 
"  fliall  b?  bound,  but  they  can't  do  any  thing 
"  which  fliall  bind  La  "Temporalte. 

"  Fortefcue The  King  may  by  the  fame 

"  Reafon  he  Pias  difcharged  the  Prior,  dif- 
"  cliarge  every  other  Parfon  of  the  Bifhop's 
''  Diocefe,  and  then  the  Bifliop  mufl  collect 
"  it,  which  is  againil  Law  to  take  av/ay  the 
^^  Subjedlion  which  the  Bifhop  has  in  his  Sub- 
"  je(5ls  j    and  that  Patent  which  the  Prior  has 

*'  lliown,    tends   to  that   Purpofe."   The 

Judgment  is  not  fet  down,  as  in  the  other. 

The  Words  of  Newton^  La  Temporaltc^  can- 
not be  interpreted  to  relate  to  Perfons  [the 
Laity]  but  to  "Things  \  for  the  Perfon  here  was 
Spiritual,  the  Patents  Temporal.  Confident 
with  the  Manner  of  exprefling  it  in  the  former 
Cafe,  the  Perfons  are  called  Les  Temporelx^  the 
Thing  Afcun     Tcmt^oralte^    in    Oppofition    to 

H  Ceo 
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Ceo  que  eft  Spirituel :  And  it  is  in  other  Cafes 
applicable  as  well  to  Things  as  to  Perfons. 
Thus  the  Sheriffs  Return  in  Relation  to  Clerks 
was,  lis  r^o}2t  rien  en  le  I'emporalte^  mes  tout  en  le 
Spiritualte :  And  during  the  Vacancy  of  a  See, 
the  King  has  the  Temporaltics,  the  Archbifhop 
is  Guardian  of  the  Spiritualties.  \V  hat  a  ftrange 
Conclufion  is  it  then  from  thefe  Cafes,  that  be- 
caufe  the  Clergy  in  Convocation  cannot  bind  in 
'Temporal  Matters^  therefore  they  cannot  bind 
the  Laity  in  Matters  Spiritual  ?  But  I  think  the 
contraiy  appears  from  thefe  very  Cafes.  They 
may  make  Holidays  and  Fading  Days.  Were 
the  Clergy  only  to  obferve  them,  or  did  they 
bind  the  Laity  ?  If  they  did,  as  at  that  Time 
it  cannot  be  doubted,  the  Laity  were  then  bound 
in  Spiritual  Matters  by  the  A6t  of  the  Convo- 
cation. The  Reverence,  Attention,  and  pro- 
per Behaviour  of  the  Congregation,  in  the  time 
of  Divine  Service,  is  regulated  by  our  later 
Canons  ;  and  thofc  who  do  otherwile,  may  be 
prefented  and  profecuted  for  it  •,  and  as  yet  there 
have  been  no  Prohibitions  upon  that  Head,  and 
we  have  Reafon  to  hope  there  will  not  \  yet 
this  Authority  which  binds  the  Laity  does  not 
arife  from  any  A(5i:  of  Parliament. 

It  may  have  frequently  been  determined,  that 
any  Temporal  Rights  vv^-hich  the  Laity  have 
by  the  Laws  of  the  Land,  cannot  be  altered 
by  the  Canons,  altho'  it  Ihould  relate  to  Spiri- 
tual Matters;  and  Churchwardens  and  Pariili 
Clerks  are  allowed,  where  it  is  founded  upon 
Cuflom,  to  be  chofen  by  the  Parifhioners,  ex- 
clufive  of  the  Miniiler,  notwithftanding  the 
Diredllon  of  the  Canons.  But,  as  I  am  in- 
formed, there  never  yet  has  been  any  one  De- 
termination in  our  Courts  of  Juftice,    that  in 
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Matters  Spiritual  the  Laity  are  not  bound  by 
the  Canons :  And  if  there  had,  the  Examiner 
is  not  guilty  of  Concealments  of  that  Kind,  and 
would,  no  doubt,  have  mentioned  it  :  How- 
ever, in  a  Point  of  this  Nature,  had  his  Lord- 
fhip  miflaken  the  Stipcrior  Reafoning  of  the 
Common  Lawyers,  which  I  hope  he  cannot  be 
thought  to  have  done  ;  yet  fuice  it  is  what  our 
Canons  have  exprefly  taught,  he  would  at  leaft  Can.i6o- 
not  have  defervcd  a  Cenfurc.  140. 

I  fliall  proceed  to  the  next  general  Objection 
againft  the  Sufficiency  of  the  Body  Spiritual,  in 
their  Prudential  Capacity.  It  is  fo  obvious  to 
every  one's  Undcrilandmg,  fo  fuitable  to  com- 
mon Senfe  and  Reafon,  that  it  will  require  but 
litde  Argument  to  prove,  that  as  they  are  moil 
converfant  with  Spiritual  Perfons,  and  in  Spi- 
rimal  Things,  they  mud  certainly  beft  know, 
and  are  beft  able  to  give  their  Advice  in  rela- 
tion thereto  •,  and  as  his  Majefty  has  an  un- 
doubted Right  to  corifalt  and  advife  v/ith  whom 
he  pleafcs,  fo  his  own  Wifdom  v/ill  diredt  in 
tlie  Choice  of  his  Counfellors  to  thofe  whom 
he  thinks  moft  capable  j  and  he  has  a  Right 
to  the  Obedience  and  Advice  of  his  Subjcds 
when  he  is  pleafed  to  require  it.  The  Prelacy 
was  therefore  founded  and  endowed  with  Ho- 
nours and  PofTeffions  by  the  Kings  and  Nobles 
of  this  Realm,  that  He  might  have  Perfons  of 
Diftindlion  to  afiift  him  in  ^//Spiritual  Matters, 
who  might  likewife,  by  their  Station,  be  the 
bell  Judges  of  ^//Spirimal  Perfons. 

Agreeable  to  this  Defign  of  their  Inditution 
has  been  the  uniform  Practice  of  our  Princes  and 
Parliaments  ever  fince  the  Reformation . 

H  2  Anm 
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Anno  1533,  2  5  //.  8 .  The  Review  of  our 
ancient  Canons  and  Conftitutions  is  exprefly 
fliid  in  the  A61  of  Parliament  pafled  for  that 
Purpofe  (c.  19)  to  have  been  firft  moved  by  the 
Clergy  in  Convocation  —  'The  /aid  Clergy  (fo 
the  Words  of  the  A6t  are)  hath  moft  humbly  he- 
fought  the  Ki?!g's  Highnefsj  that  the  f aid  Conftitu- 
tions and  Canons  may  he  committed  to  the  Examina- 
tion and  Judgment^    &c.  And  the  Defign 

having  taken  no  Effe6l  in  the  Reign  of  //.  8, 

and  been  again  defeated  by  the  fudden  Death  of 

StrypeKti:  j^^^  ^^  ^^^  ^^^  j^  propofed  in  Convocation  Anno 

i^'Eliz.    15^2,  to  move  her  Majefty,  That  certain  learned 

Men^    Bijhops  and  others^    might  he  appointed  to 

fet  down  Ecclefiaftical   Orders  and  Rules  in  all 

EcclefiaftAcal  Matters  for  the  good  Government  of 

the   Church  of  England,    as  fhould  hy  them  he 

thought  moft  meet  :.    And  the  fame  in  this  prefent 

Seffion  of  Parliament^    what  fo  ever  they  fh  all  order 

or  fet  down  in  one  Tear  next^  to  he  effeBual^  and  for 

■  Law  confirmed  hy  A5i  of  Parliament^    at  or  in  this 

Seffion. 

Anno  1536.  The  Motion  for  tranllating  the 
Bible  into  Englifh^  came  from  the  Convocation^ 
as  appears  from  the  Petition  of  the  Bifhops, 
Abbots,  and  Priors,  to  the  King  ;  Ut  dignare- 
tur  decernere^  quod  facra  Scriptura  in  linguam 
vulgar  em  Anglic  anam.,  per  quo f dam  Prcslatos  ^ 
do5ios  viros.,  per  di^um  Illuftriffimum  Regem  nomi- 
?iandoSj  transferatur. 

Anno  1538.  The  Book  call'd  The  Inftitution  of 
a  Chriftian  Man^  publilhed  by  King  //.  8,  in 
furtherance  of  the  Reformation.,  was  firft  fign'd 
by  nineteen  Bifhops,  eight  Archdeacons,  and 
feventeen  Dodcors  of  Divinity  and  'Law,  the 
fime  in  Subftance  that  was  afterwards  publilhed 
under  the  I'itle  of.    The  neceffary  Bo^rine  and 

Erudition 
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Erudition  of  a  Chriftian  Man^  which  the  King 
fays  in  the  Preface,  that  \\t  fet  forth  with  the  Ad- 
vice of  his  Clergy y  and  adds,  that  it  had  been 
i&tn  and  liked  by  both  Houfes  of  Parliament. 

Afino  1539.  In  the  Ad  entitled.  An  Act  for 
abolijhing  Diverfity  of  Opinions  in  certain  Articles 
concerning  Chriftian  Religion^  it  is  recited  in  the 
Preamble,  that  for  a  full  Confideration  of  that 
Matter,  the  King  had  fummoned  his  Parlia- 
ment, and  alfo  a  Synod  and  Convocation  of  all  the 
Archhijhops^  Bifhops^  and  other  learned  Men  of 
the  Clergy  of  this  Realm  to  he  in  like  mayiner  af- 
femhled  —  And  that  he  had  commanded^  that  thefaid 
Articles  fhould  deliberately  and  advifedly  hy  his  f aid 
Archhifhops^  Bifhops^  and  other  learned  Men  of 
bis  Clergy  he  debated^  agreed^  and  reafoned^  and 
their  Opinions  thereon  to  he  underftood^  declared  and 

known  And  the  A61  is  finally  palTcd,    as 

well  hy  the  Confent  of  the  King's  Highnefs^  as  hy 
the  Affent  of  the  Lords  Spiritual  and  Temporal^ 
and  other  learned  Men  of  his  Clergy  in  their  Con- 
vocations^ and  hy  the  Co'nfent  of  the  Commons  in 
this  prefent  Parlia?nent  affemhled. 

Anno  1540.  A  Committee  of  Elfhops  was 
appointed  to  examine  the  Rites  and  Ceremonies 
of  the  Church. 

Anno  1 54 1,  32  //.  8.  In  an  Act,  entitled. 
An  Acl  concerning  true  Opinions^  and  'Declara- 
tion of  Chrift*5  Religiony  it  is  recited  by  way  of 
Preamble,  that  the  King  had  appointed^  eftablifked 
and  ordained  the  Archbijhops  and  fundry  Bifhops  of 
both  Provinces  of  Canterbury  and  York,  and 
alfo  a  great  Number  of  the  heft  learned^  honefteft 
and  mojl  virtuous  Sort  of  Do5lors  of  Divinity  — 
to  confider  and  declare  their  Judgmient  concer- 
ning the  principal  Articles  of  Faith,  and  the 
Rites  and  Ceremonies  fit  to  be  obferved.  And 
H  3  the 
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the  Act  ratifies  all  fuch  Articles  and  Ceremonies 
as  fhall  be  refolved  by  the  faid  Archbifhops  and 
Bifhops,  &c.  or  elfe  by  the  whole  Clergy  of 
England^  and  confirm'd  by  the  King's  Letters 
Patents  under  his  great  Seal. 

Anno  1543,  34,  35  H.  8.  c.  i.  All  Printers 
are  required  by  that  A6t,  to  put  the  Subfcrip- 
tion  of  ev^ery  Book,  containing  Matters  of  Re- 
ligion, in  this  Form,  By  the  King  and  his  Clergy  : 
And  in  1542,  the  Homilies  were  compofed  in 
Convocation,  and  confirmed  and  recommended 
by  the  King,  and  fome  Years  after  ratified  by 
Parliament. 

Anno  1544.  Prayers  for  ProcefTions  and  Lita- 
nies were  put  into  Engh/b,  and  publifhed,  and 
the  Title  was,  An  Exhortation  to  Prayer^  thought 
meet  by  the  King's  Majefly  and  his  Clergy  to  he 
read  to  the  People  in  every  Church  before  Pro- 
cejfwns. 

Anno  1548.  A  Committee  of  feled  Bijhops 
and  Divines  was  appointed  to  examine  and  re- 
form the  OfHccs  of  the  Church. 

Anno  1548,  2,  3  Ed.  6.  c.  i.  In  the  firft 
A61:  of  Uniformity,  the  Preamble  recites,  "That 
to  the  Intent  an  uniform^  quiet  and  godly  Order 
Jhould  be  had.,  the  King  had  appointed  the  Arch- 
biihop  of  Canterbury.,  and  certain  of  the  mofb 
learned  and  difcreet  Bifhops,  and  other  learned 
Men'  of  this  Realm,  to  confider  and  ponder  the 
premijjes  -,  and  thereupon  having  as  well  Eye  and 
Refpeul  to  the  vioft  fine  ere  and  pure  Chriftian  Reli- 
gion taught  in  the  Scripture ^  as  to  the  Ufages  in  the 
Primitive  Church.,  Jhould  draw  and  make  one 
cjiivenieni  and  meet  Order.,  Rite  and  FaJJjion  of 
common  and  open  Prayer  and  Adminift ration  of  the 
Sacraments —  This  being  finifhed  was  prefented 

to 
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to  the  King,  and  afterwards  confirmed  by  Par- 
liament. 

Anno  1549,  3  Ed.  6.  c.  12.  It  is  Enaded, 
T'hat  fuch  Form  and  Manner  of  making  and  confe- 
crating  of  ArchUJhops^  Bifhops^  Priefts^  Deacons^  and 
other  Minifters  of  the  Church  as  by  fix  Prelates, 
and  fix  other  Men  of  this  Realm  learned  in 
God's  Law,  hy  the  Kin^s  Majefty  to  ^he  appointed 
and  cfjigned^  or  hy  the  moft  Number  of  them, 
Jhall  kc  devifedfor  that  Purpofe^  andfet  forth  un- 
der the  great  Seal  of  England  before  thefirfl  Day 
of  April  next  comings  f  jail  hy  virtue  of  this  pre- 
fint  A:f  he  lawfully  exercifed  and  ufed.  — —  This 
was  dolic,  and  the  Form  prepared  and  fettled 
according  to  the  Diredions  of  this  A(5l  was 
afterwards  confirmed  by  Parliament  in  the  fe- 
cond  Act  of  Uniformity,   5,  6,  Ed.  6. 

Anno  1552.  Articles  of  Religion  were  agreed 
upon  in  Convocation,  and  afterwards  publifhed 
by  the  King. 

Anno  1553.  A  new  Catechifm  was  publiflied 
by  the  King's  Order,  and  faid  in  his  Patent  to 
have  been  perufed  and  allozved  hy  the  Bijhops  and 
ether  learned  Men. 

Anno  1558,  I  Eliz.  c.  2.  The  Queen  is  im- 
powcred  to  make  Alterations  in  the  Book  of 
Common  Prayer  (then  eftabliflied)  as  to  the 
Ornaments  of  the  Church  and  the  Miniilers 
thereof,  and  alfo  as  to  the  Rites  and  Ceremo- 
nies, with  the  Advice  of  her  CommifTioners,  or 
of  the  Metropolitan  of  this  Realm. 

Amw  1^62.,  I  ^  Eliz.  The  Thirty-Nine  Ar- 
ticles were  firft  agreed  upon  by  the  Archbilliops, 
Bifhops,  and  Clergy  in  Convocation,  and  then 
confirmed  by  Authority  of  ParliamxCnt. 

Anno   1603,    King  Jaffies  III.    advifes  with 

feveral   of  the  Bifhops  and  Chrgy  concerning 

ri  4  Matters 
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Matters  of  Religion,  in  the  Conference  at 
Hampton-Court^  and  f:!ts  forth  in  his  Proclama- 
tion, That  the  Aherations  in  the  Book  of  Com- 
mon Prayer,  made  purfaant  to  that  Conference, 
were  made  hy  the  Confent  of  the  Bijhops  and  other 
learned  Men, 

Anno  1 6  6 1 ,   13,   14  Car,  2 .  When  the  Book 
of  Common  Prayer  came  again  under  pubhck 
Confideration,    the   Regard   that  was  paid  by 
King  and  Parliament  to  the  Bifhops  and  Clergy 
on  that  0::.ifion,    is   largely  fet  forth  in  the 
Preamible   to  the  Ad:  of  Uniformity,    which 
was  then  paf^ed  in  purfaatice  of  what  the  Convo^ 
cation  had  done.  "  The  King's  Majefty  (accor- 
"  ding    to    the    Declaration   of   the    twenty- 
''  fifth  of  Ooloher   1660)  granted  his  Commif- 
''  fion  under  the  great  Seal  of  England^  to  feve- 
''  ral  Bijhops  and  other  Divines^    to  review  the 
"  Book  of  Common  Prayer,    and  to  prepare 
''  fuch     Alterations    and     Additions    as   they 
''  thought  fit  to  offer  \  and  afterward,  the  Con- 
''  vocation  of  both  the  Provinces  of  Canterbury 
"  and  Tork^    being  by  his  Majefty  called  and 
'^  affembled  (and  now  fitting)  his  Majefty  hath 
"  been  pleafed  to   authorize  and    require  the 
ca  l^refidents    of  the    faid  Convocations,    and 
^'  Others  the  Bifhops  and  Clergy  of  the   fame, 
''  to  review  the  faid  Book  of  Common  Prayer, 
^'  and  the  Book  of  the  Form  and  Manner  of 
*•'  the  making   and   confecrating    of   Bifhops, 
"  Priefts,  and  Deacons  \   and  that  after  mature 
"  Confideration,    they  fhould  make  fuch  Addi- 
'*  tions  and  Alterations  in  the  fiid  Books  re- 
*'  fpcdlivcly,   as  to  them  fliould  feem  meet  and 
"^  convenient-,     and  fhould  exhibit  and  prefent 
^'  the  fmic  to  his  Majefty  in  Writing,    for  his 
*'  further  Allowance  and  Confirmation.      Since 

"  which 
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*^  which  Time,  upon  full  and  mature  Delibe- 
"^  ration,  they  the  faid  Prefidents,  Bifhops, 
"  and  Clergy  of  both  Provinces,  have  accor- 
'*  dingly  reviewed  the  faid  Books,  and  have 
'*  made  fome  Alterations  which  they  think 
"  fit  to  be  inferted  to  the  fame  •,  and  fome 
"  additional  Prayers  to  the  faid  Book  of  Com- 
"  mon  Prayer,  to  be  ufed  upon  proper  and 
"  emergent  Occafions  ;  and  have  exhibited 
'^  and  prefented  the  fame  unto  his  Majefty  in 
'*  Writing,  in  one  Book,  entituled,  the  Book 
"  of  Common  Prayer^  and  Ad?niniftratiQn  of  the 
"  Sacraments  —  All  which  his  Majefty  having 
"  duly  confidered,  had  fully  approved  and  al- 
"  lowed  the  flime,  and  recommended  to  this 
'^  prefcnt  Parliament,  That  the  fiid  Books  of 
"  Common  Prayer,  and  of  the  Form  of  Or- 
"  dination  and  Confecration  of  Bifhops,  Priefls 
^'  and  Deacons,  with  the  Alterations  and  Addi- 
''  tions  which  have  been  fo  made  and  prefented 
''  to  his  Majefty  by  the  faid  Convocations ^  be 
"  the  Books  which  (hall  be  appointed  to  be 
''  ufed."-— 

Jnno  1689,  2  IFfn.  and  M.  When  the  De- 
fign  was  to  make  further  Alterations  in  the  Book 
of  Common  Prayer,  a  CommilTion  was  ifllied 
to  feveral  Bijhop  and  other  Divines^  to  review 
the  faid  Book,  and  to  make  fuch  Additions 
and  Alterations  as  they  fliould  judge  proper, 
in  order  to  be  laid  before  the  Convocation,  and 
after  having  been  approved  there,  to  be  laid 
before  the  Lords  and  Commons  in  Parliament, 
for  their  Confirmation. 

It  appears  by  the  foregoing  Specimen,  what 
has  been  the  Senfe  of  the  fuccelTive  Reigns  fince 
the  Reformation,  and  the  Regard  that  is  due 
to  the  Bifhops  and  Clergy,    in  Matters  which 

concern 
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concern  the  Church  and  Religion,  and  the  Af- 
fiflance  which  may  reafonably  be  expected  from 
them  within  the  Verge  of  their  proper  Pro- 
felTion,  both  by  Prince  and  Parliament.  And  it 
is  no  wonder  to  fee  that  it  has  been  the  Senfe  of 
every  Age,  fince  it  is  the  plain  Dictate  of  com- 
mon Senfe  and  Reafon. 

Thefe  Inftances  may  likewife  fhow  what  Re- 
gard is  to  be  had  to  the  Hiftorical  Veracity  of 
the  Exafnmer^  when  he  afferts,  "  "That  the  great 
*'  IVork  of  the  Reformation  was  chiefly  conduced 
''  by  Lay  Councils  in  Oppofition  to  the  Clergy, ^^  — 
*'  And  that  the  Acl  of  Uniformity^  a  haw  very 
''  conducive  to  the  Ends  of  Religion^  had  not  the 
^'  leafi  Countenance  from  them" 

It  is  furely  hard  upon  the  great  Men  in  the 
Church,  that  whilft  all  others  may  be  worthy 
to  be  confulted  with  in  their  feveral  Employ- 
ments, thefe  only,  in  his  Opinion,  fhould  be 
excluded.  But  certainly  he  cannot  be  in  earneft, 
when  he  contends,  with  fuch  an  Air  of  Afili- 
ranee,  that  Bifhops  and  Clergymen  are  not  the 
mofl  proper  AfTiflants  to  the  Prince  in  the  Ad- 
miniflration  of  all  Affairs  relating  to  the  Church 
and  Clergy.  Is  there  any  Order  of  Men  in 
the  Kingdom  that  is  better  acquainted  with  Spi- 
ritual Perfons  and  Spiritual  Things,  than  the 
Bilhops  and  Clergy  •,  or  any  that  have  the  Pro- 
fperity  of  Religion,  or  the  Good  of  the  Church, 
as  by  Law  eftabliflied,  more  at  Heart  ?  Why 
does  the  Prince,  in  Matters  relating  to  the 
Army,  advife  with  his  Generals  ;  in  Matters 
relating  to  the  Navy,  with  his  Admirals-,  in 
the  Revenue,  with  the  Managers  of  his  Trea-» 
fury  ?  but  that  thefe,  by  the  Experience  they 
have  acquired,  and  the  Application  they  give 
to  the  Bufmefs  in  their  feveral  Stations,  are  pre^ 

fumed 
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:!dmed  to  be  moil  capable  of  giving  right 
Advice.  And  altho'  at  fome  Times,  and  in 
lome  Inftances,  it  fhould  happen  that  the  Ad- 
vice they  give  is  7iot  right,  this  does  not  affed 
the  general  Rule  •,  nor  does  it  difcourage  Princes 
from  continuing  to  ufe  the  AfTiilance  of  any 
of  thok,  who  are  bed  qualified  by  their  Sta- 
tions to  give  him  true  Accounts  of  Perfons  and 
Things. 

It  is  true,  that  in  fome  Cafes,  the  Steps  taken 
in  Ecclefiaftical  Matters  may  alfo  affe6c  the 
Civil  State  •,  but  when  that  happens,  die  Prince 
has  his  Slate  Counfellors  at  hand  to  give  him 
timely  warning  of  any  Advice  which  Church- 
men give,  that  may  be  prejudicial  to  his  other 
Affairs :  And  it  mufl  be  remember'd,  that  the 
Thing  pleaded  for  is,  only  Advice  and  Af- 
fijlance^  as  proper  to  be  received  from  Church- 
men, in  Church  Matters  -,  but  if  thefe  had  not 
been  wrought  up  into  the  Notion  of  prefcribing 
and  diofating^  they  would  not  have  fupported 
the  Tragical  Outcry  he  has  raifed  upon  this 
Head. 

If  in  thefe  Matters  they  are  not  allowed  to 
be  advifed  with,  in  what  are  they.?  In  the 
Army  f  No.  Theirs  is  the  Dodrine  of  Peace. 
In  the  Navy?  No.  In  the  Treafury?  'Tis 
none  of  their  Province.  In  the  Common  Law? 
There  is  a  general  Prohibition,  'tis  meer  Tem- 
poral Matter.  Wherein  are  they  to  advife, 
wherein  to  aflift,  if  not  in  Spiritual  Things, 
.  iid  in  relation  to  Spiritual  Perfons .?  But  it  is, 
'I'.l  Affairs,  that  concern  Spiritual  Perfons  or 
Spiritual  I'uings :  What  is  the  Exception,  from 
what  Particulars  are  they  to  be  excluded  ?  The 
Exarrmier  has  been  pleafed  to  mention  two,  in 
relation  to  the  Convocation,  which  I  Lave  al- 
ready. 
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ready  taken  notice  of,  and  the  Nomination  to 
the  vacant  Sees.  What  are  his  Lordftiip's 
Pref.  Cod.  Words  ?  4'  The  moft  proper  Affiftants  to  the 
]uT.p.22.cy  ^^i^cQ  in  the  Adminiftration  of  all  Affairs 
"  which  concern  Spiritual  Perfons  and  Spiritual 
"  Things."  Tofliythat"  The  Clergy  of  our 
"  Reformed  Church  have  not  yet  had  the  Har- 
"  dinefs  to  claim  the  Difpofal  of  them  in  dire^ 
Exam.  "  Terms ^  but  what  has  been  thought  too  much 
/>.  68.  ''  to  be  avowedly  infifted  on,  is  certainly  included 
"  in  the  general  Claim  his  Lordfhip  makes  in  behalf 
"  of  the  Church^''  is  a  manifeft  Calumny. 
Does  this  interfere  with  the  difcretionary  Power 
of  the  Crown  in  difpofmg  of  Bifhopricks? 
Does  his  Majefly,  in  any  Matters  where  he 
thinks  proper  to  command  the  Advice  of  his 
Subje6ls,  lofe  thereby  the  Difpofal?  If  -the 
Exa7?iiner  thinks  fo,  in  whofe  behalf  does  he 
make  the  Claim  ?  Or  would  he  exclude  the 
Crown  from  all  Affiftance.?  He  fays  "  //  is 
''  filling  tip  twenty  fix  Vacancies  in  the  Houfe  of 
^'  Lords.  A  Peerage,  with  a  fuitable  Revenue 
"  and  great  Dependencies."  I  wifli  he  could 
make  his  Words  good,  and  that  all  the  Bifhop- 
ricks had  a  Revenue  fuitable  to  their  Peerage. 
But  were  it  fo,  is  their  Number  too  great  in 
Proportion,  as  one  of  the  three  Eftates  of  the 
Realm,  and  would  he  have  them  fewer?  W^c 
find  the  Lay  Peerage  often  increafed,  but  they 
continue  the  fame.  The  utmofl  Inconvenience 
he  can  fuggeft  is,  that  they  may  be  more  zealous 
for  the  Interefl  of  the  Church  and  Clergy: 
Would  he  have  Bifhops  who  are  not  fo  ?  Or 
may  we  hope  in  time  to  have  Lay  Bifhops? 
I  need  not  ask  if  the  Examiner  would  have  it 
fo  ;  but  would  any  Member  of  the  Church  of 
England  defire  it  ?    For  as  he  can  make  no  Di- 

flindion 
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ftindlion  between  Advice  and  Nomination,  may 
we  not  thus  argue  from  the  lowed  to  the  higheft 
Offices  in  the  Church  ?  We  are  taught  by  the 
Learned  in  the  Common  Law,  that  when  a 
Pariih  Clerk  is  chofen  by  his  Parifhioners,  tho' 
his  Duty  relates  to  the  Service  of  the  Church, 
yet  it  is  become  a  mere  Lay  Office  ♦,  and  tho' 
the  Ordinary  may  cenfure  him,  he  cannot  re- 
move him.  If  then  Advice  and  Nomination 
be  the  fame,  and  the  Clergy  are  to  be  excluded, 
may  it  not  likewife  be  thought  that  the  Office 
of  a  Bifhop  may  become  a  mere  Lay  Office  ? 
The  Qiialification  of  Orders  can  make  no  Al- 
teration •,  it  would  then  be  looked  upon  as  acci- 
dental, for  a  Parifh  Clerk,  who  is  in  Orders, 
if  chofen  by  the  Pariffi,  (as  ^here  are  many) 
makes  no  Alteration  in  the  Nature  of  his  Office: 
But  as  a  Right  of  Nomination  is  not  even 
covertly  attempted,  their  Advice  and  AfTiflance, 
when  his  Majefty  is  pleafed  to  command  it,  can 
never  be  thought  improper. 

Were  thofe  Bifliops,  who  have  been  appointed 
by  the  Crown,  under  a  Clerical  Adminiftration 
in  Church  Affiiirs,  lefs  zealous  for  the  Support 
of  the  Revolution,  for  fettling  and  defending 
the  Proteftant  Succeffion,  lefs  careful  of  the 
Rights  and  juft  Prerogatives  of  the  Crown,  or 
lefs  folicitous  for  the  Good  of  the  Church  and 
Kingdom  .'^  No,  The  Objedion  has  indeed  been 
that  they  are  too  dependent  on  the  Crown,  and 
therefore  the  Examiner^  to  remedy  this,  can 
find  a  Way  how  they  may  be  more  dependent 
on  others. 

We  are  told,  that  by  Lejlfs  Advice  to  his 
Pupil^  the  Agent  of  the  Pretender  had  given 
Afllirances,  that  the  Supremacy  of  the  Crown 
ihould  be  veiled  in  a  Committee  of  the  Englijh 
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Clergy;  whereof  the  Archbilhop  of  Canier- 
lury  for  the  Time  being  to  be  always  one. 
Vain  AfTurances!  To  think  that  the  Church  of 
England  could  ever  be  fecure  with  a  Popifh 
Prince  on  the  Throne  !  She  too  well  experienced 
in  the  late  King  James  the  Second's  Time,  that 
they  had  other  Tools  to  work  with,  befides 
Papifts ',  and  the  Church  was  to  be  deflroyed 
under  tlic  pretended  Concern  and  Tendernefs 
for  the  Dilfenters.  No,  the  grcateft  Security 
of  the  Church  is  the  Supremacy  of  the  Crown, 
whereby,  as  a  Body  Spiritual,  it  is  united  to  the 
King  as  Head,  who  is  thereby  its  Protector  and 
Defender.  But  can  that  which  was  idly  looked 
upon  by  them  as  offering  a  Barrier againft  Popery, 
3,  Security  againft  an  Enemy,  be  thought  im- 
proper under  the  Diredlion  and  Difcretion  of  a 
Proteftant  King,  and  in  Subordination  to  him 
alone  ?  And  did  not  Lefiy  fo  far  borrow  this 
Scheme  from  the  Prad:ice  of  the  great  King 
William^  who  after  the  Death  of  Queen  Alary 
put  the  Difpofal  of  Church  Preferments  into 
the  Hands  of  the  two  Archbifhops,  and  others 
of  the  Bilhops  ? 

The  Third  General  Obje6lion  againft  the  Suf- 
ficiency of  the  Bcdy  Spritital^  is,  in  their  Ju- 
dicial Capacity.  If  we  confider  the  different 
Method  and  End  of  Pftnifhments  in  the  feveral 
Judicatures,  the  Temporal  and  Spiritual,  we 
may  find  that  the  Punifhment  of  Vice  and  Im- 
morality is  the  proper  Province  of  the  Body 
Spiritual^  more  effedlually  to  prevent  thofe  grea- 
ter Enormities,  which  as  th^y  difturb  the  Peace 
of  the  Kingdom,  and  the  Welfare  of  the  Com- 
mon-weal, require  the  Interpofition  of  the  Tem- 
poral Arfn-,    and  when  tlie  Legiftature  have 

thought 
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thought  it  nccefiliry  to  give  a  further  Afliftancc 
and  Punifliment,  that  it  fhould  by  Interpreta- 
tion be  made  exchifive  and  confined  only  to  the 
Temporal  Courts,  cannot  fo  well  aniwer  the 
End,  but  mull  prove  prejudicial  to  the  Publick. 

The  Method  of  the  Temporal  Judicature  is, 
by  the  Severity  of  the  Punifhment  of  a  few, 
to  deter  others  from  the  like  Crimes :  And  ir 
has  been  thought  necefiliry  upon  that  Account, 
to  extend  the  ianguinary  Laws  in  this  King- 
dom, from  the  Boldnefs  of  the  Offenders,  fur- 
ther than  perhaps  was  ever  done  in  any  other 
Nation.  That  of  the  Spiritual  is,  by  a  ge- 
neral and  falutary  Punifhment,  to  prevent,  if 
poiTible,  the  firfl  Principles  of  Vice,  to  correct 
the  inward  Man,  and  eradicate  thofe  Seeds  of 
Immorality,  which  in  Time  produce  the  greateft 
Enormities  :  And  common  Experience  tells  us, 
that  thofe  poor  Wretches,  who  are  made  the 
fevereft  Examples  of  publick  Juflice,  generally 
impute  their  Misfortunes  to  Sabbath-breaking, 
Drunkennefs,  Lewdnefs,  and  other  fuch  like 
Immoralities. 

Lord  Coke^  after  he  has  finifhed  his  Treatife  of  ^°^^  5-\ 
Temporal  Crimes,  fays,  "•  That  we  have  found  .  P^' 
*'  by  woful  Experience,  that  it  is  not  frequent 
''  and  often  Punifhment  that  doth  prevent  like 
"  Offences  ;  Melior  eft  enim  Juflitia  vert  pr^^ 
"  vemem,  qua?nfevere  pimiens.  But  I  leave  it  to 
"  Divines  to  inform  xht  inward  Man  Verho  In- 
^^  fonnantc^  the  outward  Man  will  be  eafier 
*'  reformed  Virgd  Reformayite,^^ 

How  unjuft  is  the  Examiner^s^  Cenfure  of  his 
Lordffiip's  Affertion,  "  That  Spiritual  Hands 
*'  are  mod  proper  for  deteding  and  punifhing 
'^  Spiritual  Crimes,  and  the  Work  is  moil 
"  likely  to  profper  in  fuch  Hands.'*  Here  like- 
wife 
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wrle  to  make   the  Affertion  odious,    lie  reprc- 
fents  it  as  a  Defign  to  take  the  Punifhment  of 
Vice  out   of  the   Hands  of   the    Civil  Magi- 
flrate,    or  to  make  them  bear  a  difhonourable 
Part  in  that  Work  :    Whereas  the  Thing  com- 
plained  of    is.     That    the    Temporal    Laws, 
which  have  been  made  for  the  Punifhment  of 
Drunkennefs,  Common  Swearing,    Profanation 
of  the  Lord's  Day,    ^c.  have  in  effect  taken 
the   Cognizance   of   thofe    Crimes  out   of   the 
Hands  of  the  Ecclefiaflical  Jurifdidion,    and 
yet  the  Execution  of  thofe  Laws  is  almoil  uni- 
verfally  negledled.     This  Writer  acquaints  us 
with  the  Pleafure  he  has  received  at  the  Courts 
of    Goal    Delivery    and  Quarter   SefTions,     in 
hearing  his  Majefty's  Proclam.ation  read,    and 
the  Civil  Magiflrate  required  to  put  the  Laws 
in  Execution  againfl  all  manner  of  Vice^  Profane- 
Tiefs  and  Immorality.  But  to  remove  the  Objection, 
he  fhould  have  told  us  the  Pleafure  he  had  to 
fee  thofe  Laws  vigoronjly  executed  j    and  further, 
how  many  Inflances  he  has  known  of  Prefent- 
ments  of  Lewdnefs,    and  corporal  Punifliments 
inflifted  on  either  of  the  Parties,    after  Security 
has  been  given  to  maintain  the  Child,  a-nd  keep 
the  Parifh  harmlefs.     Nay,    are  even  Murders, 
Robberies,     Adulteries,     Perjury,   Blafphemy, 
Profanenefs,    and  all  Immorality,    lefs  frequent 
and  abated  •,  or  do  they  notmanifeflly  increafe  ? 
It  is  too  apparent  they  do.     To  what  then  can 
it  be  imputed,    but  to  the  Defect  of  preventing 
Juftice  ;  from  the  Corruption  of  Principles,  the 
Relaxation,    or  rather  Abolishment  of    Difci- 
pline,    ridiculing  Religion,    and  eradicating  the 
Fears  of  hereafter  out  of  the  Minds  of  Men  ? 
If  Religion,    as   the  Freethinkers  would  infi- 
ni^te,  was  only  the  Invention  of  Politicians  to 
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keep  the  World  in  Obedience,  fure  he  mud  be 
a  very  weak  Politician  who  v/oukl  difcharge 
them  from  that  Tie.  In  this  State  of  Things, 
under  this  general  Corruption,  a  good  Man 
may  well  be  allowed  to  lament,  that  the  Tem- 
poral Laws  againfh  Vice  and  Profanenefs  have 
little  EfFed,  but  to  tic  up  the  Hands  of  the 
Spiritual  Judge,  and  difcourage  him  from  pro- 
ceeding in  fuch  Cafes,  by  the  Handles  thofe 
Laws  give  for  Prohibitions  from  the  Temporal 
Courts. 

The  Introdu6lion  to  the  Codex  Juris,  fpeaking 
of  the  general  Neglecl  of  executing  the  Laws, 
adds.  Thai  the  only  Way  to  make  Tanpcral  Pu- 
nijhments  truly  beneficial  to  Religion^  is  to  ^provide 
them  as  a  further  terror  and  'Punifhment^  to  he 
called  in  as  oft  as  the  Cenfures  of  the  Church  are 
di fob  eyed  i  at  which  the  Examiner  appears  to  be 
very  angry.  This  mufl,  in  common  Senfe,  be 
underflood  of  Crimes  of  a  Spiritual  Nature  ;  and 
1  cannot  fee  the  Abfurdity  or  Inconvenience  of 
obliging  Civil  Magiilratcs,  upon  Complaint 
made  to  them  by  the  Ecclefiaftical  Judge,  that 
the  Cenfures  of  the  Church  are  ineftedlual,  to 
inflid  Temporal  Penalties  on  fuch  Offenders. 
Is  it  fo  inconfiflent  with  the  Superiority  he  con- 
tends for  ?  Are  they  only  to  refcrain,  and  not 
to  alTift  the  inferior  Power,  when  it  is  too  w^ak  ? 
Ut  Gladius  afffiat  Gladio.  It  is  not  beneath  the 
Dignity  of  the  King  of  Great-Britain,  at  the 
Requell  of  any  Foreign  State,  in  his  Court  of 
Admiralty  to  enforce  a  Sentence  given  even 
in  a  Foreign  Judicature,  fub  ?nutU(^  vicijfitudinis 
ohtentu,  and  to  give  Credit  to  the  Truth  and 
Juilice  of  their  Proceedings  •,  and  why  it  fhould 
be  fo  abfurd  at  home,  for  one  Jurifdidlion  to 
I  aflirc 
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afTifl:  the  other,    I  cannot  imagine,  whether  it 
were  fubordinate  or  not. 

If  this  Writer  had  attended  to  the  firft  Stat, 
of  Appeals,  24  //.  8.  he  would  have  found 
that  the  Spiritualty  is  there  put  in  Oppofition 
to  the  Judges  of  the  Common  Law.  It  in- 
cludes Civilians  and  Canonifts^  as  they  ftand  di- 
ilindl  from  Common  Lawyers,  and  not  only 
Clergymen,  as  he  would  fuggeft  ;  and  can  any 
Thing  that  is  faid  in  the  Introdu6lion  to  the 
Codex  Juris^  be  pofTibly  explained  to  exclude 
Civilians  and  Canonifts  out  of  the  Court  of 
Delegates  ?  Surely  not.  It  is  admitted  that  the 
Ecclefiaftical  Court  has  a  Jurifdiflion  in  Mat- 
ters which  were  originally  of  a  Spiritual  Nature, 
as  alfo  in  Caufes  Matrimionial,  Caufes  Tefta^ 
mentary,  and  the  like,  which  by  the  ancient 
Ufage  of  the  Kingdom,  or  by  ancient  Statutes 
of  the  Realm,  have  been  appropriated  to  them 
as  more  proper  to  be  determined  by  the  Rules  of 
the  Canon  and  Civil  Laws,  than  by  the  ftri(5ler 
Maxims  of  the  Common  Law.  Thefe  Caufes, 
as  well  as  others  of  a  more  Spiritual  Nature, 
may  well  be  prefumed,  by  the  Pradlice  of  many 
Centuries,  to  have  received  fixed  and  fettled 
Determinations,  according  to  thofe  Rules  •,  and 
the  introducing  new  Maxims  from  a  different 
Science,  however  fuitable  they  may  be  to  that 
Learning,  however  adapted  to  that  part  of  our 
Conftitution,  muft  in  this  create  Variety  and  Un- 
certainty •,  whereas  Certainty  is  juftly  ftiled  by 
P^ef  2  Lord  Coke^  the  Mother  and  Nurfe  of  Repofe 
Inll.  and  Quietnefs  •,  for  which  Reafon  the  Author 
of  the  Codex  J^m  might  very  properly  point  out 
the  Occafion  of  any  Alteration  or  Uncertainty. 

If  there  be  originally  any   thing  of  a  tem- 
poral Nature  in  the  Caufe,    if  any  Temporal 

Incident 
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I-ficidcnt  arifes,  is  it  not  frequently  removed  out 
by.  a  Prohibition,  quoad—  while  it  is  depending 
in  the  inferior  Courts,  before  it  comes  to  the 
Delegates,  and  thereby  the  Caufe  becomes  meer- 
ly  and  more  undeniably  Spiritual  ?  There  are 
Judges  provided  by  the  Conilitution,  v/ho  may 
be  Laymen,  to  determine  fuch  Temporal  Mat- 
ters as  are  by  Law  appropriated  to  the  Cogni- 
zance of  the  Ecclefiaftical  Courts,  by  Rules  to 
which  the  Common  Lawyers,  asftich^  are  Stran- 
gers •,  and  is  it  not  a  great  Hardfhip  upon  thofe 
Courts,  muft  it  not  neceflarily  create  an  Uncer- 
tainty, that  they  may  be  adjudged  to  have  done 
wrong,  becaufe  their  Judgments  are  not  accor- 
ding to  Rules,  which  they  are  not  obliged  to  go 
by,  or  rather  are  obliged  not  to  go  by  ? 

If  we  take  a  View  of  the  Education,  the 
Study,  the  Bufmefs  of  the  Gentlemen  of  the 
Common  Law,  we  fhall  have  no  Reafon  to 
think  that  they  have  more  Leifure  or  Inclina- 
tion to  make  themfelves  Mailers  of  another 
ProfefTion,  than  the  Clergy  can  have  •,  which 
would  ftiil  be  more  eafy  to  them,  the  Courfe 
of  whofe  Learning,  in  their  own  Profeffion, 
neceflarily  leads  them  into  the  Knowledge  of 
the  ancient  Councils,  and  the  Canons  of  the 
Church.  Their  firft  Studies  are  the  fame,  in 
polite  Literature  *,  but  thofe,  whofe  Thoughts 
are  turned  towards  the  Bar,  muft  find  the  Learn- 
ing of  the  Common  Law  extenfive  enough  to 
take  up  their  whole  Time  :  When  they  attend 
the  Pradlice  of  it,  great  part  of  their  Time  is 
neceflarily  fpent  in  making  themfelves  Mafters 
of  tfeofe  Fads,  upon  whieh  each  particular 
Caufe  depends  ♦,  the  reft,  in  turning  to  thofe 
Books,  which  their  former  Studies  may  have 
pointed  out  to  them  :  And  they,  who  from  the 
I  2  Fatigue 
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Fatigue  of  the  Bar  can  fcarce  allow  themfdv(^ 
Time  for  necefiary  and  common  Refrefliments, 
will  not  eafily  be  tempted  to  turn  their  Thoughts- 
to  a  different  Study. 

When  with  great  Learning,  fine  Parts,  and 
indefatigable  Induflry,  they  have  arrived  at  the 
Honours  of  the  Bench,  and  might  well  exped 
Otium  cum  Dignitate,  it  is  hard  to  be  then  em- 
ployed in  fifting  out  new  Learning  from  the 
Ruins  and  Rubbidi  of  Antiquity  i  to  learn 
new  Rules  ;  that  their  few  vacant  Hours  may 
be  fpent  in  judging  in  thcfe  Courts,  which  the 
Examiner  Hiys  are  Inferior  and  Subordinate  to 
their  own.  And  in  cafe  any  thing  meerly  Tem- 
poral iliouid  happen  to  be  left  in  the  Caufe,  they 
niay  be  obliged  in  their  fuperior  Capacity  to  -pro- 
hi  Ml  the  mfe  Ives. 

It  mufl:  then  be  fi-equently  expe6led,  that  they 
will  apply  thofe  Rules,  of  which  they  are  fo 
perfc6l  Mailers,  and  to  which  they  have  fo 
long  been  accuftonied,  to  the  Caufes  there  de- 
pending before  them,  altho*  different  from  the 
Rules  of  the  Ecclefiaftical  Laws.  This  Variety 
of  Rules  muff  create  a  Variety  of  Determina- 
tions j  and  the  poor  Suitor,  who  has  hitherto 
been  fuccefsful,  is  in  pain  to  know  according 
to  what  Law  he  is  to  be  judged  j  and  his  Coun- 
cil can  hardly,  with  Credit,  advife,  being 
themfelves  doubtful,  which  Rule  will  take 
place. 

I  may  further,  I  believe,  venture  to  fay,  that 
the  learned  Judges  of  the  Common  Law  would 
not  be  difpleafed,  if  there  were  a  dated  Com- 
miffion  of  Delegates,  or  any  other  Scheme, 
which  his  Majefly  might  approve  of,  whereby 
they  might  obtain  a  Difcharge,  and  be  eafed 
of  rhe  Burden  of  thefe  CommilTions  j    nor  can 

it 
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it  be  difagreeable  to  them  to  be  informed  by  his 
Lordfliip,  that  it  is  a  Burden  which  the  Confti- 
tution  has  not  laid  upon  them. 

The  Truth  of  the  Fadl  is  not  then  denied, 
nor  the  Time  (Anno  1639)  when  thcfe  Mixtures 
firft  began,    and  Noblemen  and  Common  Law 
Judges  came  into  Commiffion.     The  Claufe  of 
^orum  is  ftill  more  modern,    whereby  a  Delay 
is  not  only  unavoidably  occafioned,  wliilft  thofe 
in  the  higher  Stations  cannot  pofTibly  attend  ; 
but  what  is  worfe,  a  Negative  is  introduced  con- 
trary to  the  Rules  of  the  Civil  and  Canon  Lav/s, 
and  not  intended  by  the  Statute,    which  direfts, 
"  'That  a  Commiffion  Jh all  he  granted  to  ft! ch  Per-  ^    „  « 
"  fons^  asjhall  he  named  hy  the  King*s  Higbnefs,  his  c.  19.  §  4. 
"  Heir  J,    and  Succeffors^  like  as  in  cafe  of  Appeal 
"  from  the  Admiral'* s  Court"    Can  it  be  pre- 
tended that  this  was  then  the  Rule  in  Appeals 
from   the  Admiralty,    tho'   it  is  now  likewife 
become  fo  ?    I  believe  it  will  not.     And  when 
a  Thing  is  complained  of  as  improper,    is  it  of 
no  Importance  to  fhow  it  to  be  an  Innovation  \ 
that  is,    of  a  Date  more  modern  than  the  Infli- 
tution  of  the  Court,    without  any  Law  to  intro- 
duce it }    If  his  Majefty    fhould  be  pleafed  to 
rcftore  it  to  its  firfl  Inftitution,   one  may  then 
reafonably  hope,    that  the   Examiner  will   not 
put  a  Negative  upon  the  Crown,    or  didtate  to 
his  Majefty,    in  a  Matter  which  depends  on  his 
own  Wifdom  to  direct  him.     What  ground  is 
there  then  for  his  exclaiming  againfl  their  Excefs 
of  Power  ;    or  are  not  the  Lofers  in  commion 
Reafon  to  be  indulged  to  complain  ? 

Every  one  knows  how  great  a   Cloud  the 

Bifliops  began  to   be  under,    about  the    Time 

mentioned  [1639;]   ^^^  ^^^^  ^^^^  foever   the 

Adminiftration  might  wifh  the  Bench,    it  is  well 
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known,  diat  at  that  Time  they  durft  not  fliow 
it,  nor  fet  themfelvcs  to  prote6l  them  from  fuch 
OpprelTions  and  Infults  as  the  Times  expofed 
them  to,  and  from  which  the  State  foon  after 
was  unable  to  defend  itfelf  -,  for  the  Enemies  to 
both  were  the  fime. 

When  the  Bifhops  were  under  Perfecution, 
and  afterwards  abolifhed,  it  was  a  proper  Jun- 
<5lure  to  introduce  and  eftablifh  the  Praftice  of 
bringing  Noblemen  and  Common  Lawyers  into 
their  Places. 

To  fupport  this  Pratflice  then,  he  would  have 
the  whole  depend  upon  the  Fitnefs  of  the  Thing  •, 
but  he  will  not  allow  the  fame  Privilege  of 
arguing  from  Fitnefs^  on  the  Head  of  Prohibi- 
tions, bccaufe  it  is  next  Door  to  Treafon  to 
fuggefl,  that  what  has  been  anciently  prac^lifed 
may  poiTibly  not  be  Right. 

Exam.  Nothing  can  be  more  unfair,    than  the  Ufe 

/•  6i.  this  Writer  makes,  in  many  Places  of  his  Book, 
of  a  Claufe  in  the  Preface  to  the  Codex  JuriSy 
relating  to  the  Extrads  from  the  Reformatio 
Legum  Ecclefiafiicaru7n  -,  and  to  fhow  the  Un- 
fairnefs  of  it,  once  for  all,  little  more  will  be 
necefHiry  than  to  fet  down  the  Claufe  at  large. 
Prcf^.14.  "  ^^^  Citations  out  of  ancient  and  modern 
"  Councils  and  Synods^  which  have  been  held  at 
"  Home  and  Abroad,  (as  they  are  annexed  here, 
"  by  way  of  Cojn7nentary\  to  ourprefent  Laws) 
"  are  defigned  to  fnow,  on  one  hand,  that 
"  tho'  many  of  the  Laws  are  modern,  the 
"  Conftitution  is  ancient ;  and,  on  the  other 
''  hand,  to  facilitate  the  Improvement  of  this 
"  Conftitution,  by  fuggefting  fuch  ufeful  Rules 
*'  of  Order  and  Difcipline,  as  have  been  efta- 
^'  bliflied   Abroad,    or   attempted    at   Home. 

''  With 
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"  With  which  loft  View  it  is,  that  many  of  the 
"  Paflages  out  of  the  Body  of  the  Ecclefiaftical 
"  Laws,  entitled,  Reformatio  hegum^  &c.  are 
"  grafted  into  this  Commentary  ;  as  Candidates 
*'  for  a  Place  in  our  Conftitution,  in  cafe  the 
"  Convocation  fhall  think  them  deferving  ;  or^ 
"  at  leaft^  as  not  unworthy  the  Confi deration  of  that 
"  Learned  and  Venerable  Affembly.** 

1.  Then,  by  changing  the  Word  Commentary 
into  Work^  he  leaves  his  Reader  to  fuppofe, 
that  the  learned  Author  did  fo  fully  approve 
them,  in  whole  and  in  every  Part,  as  to  give 
them  a  Place  in  the  Text,  among  the  Ads  and 
Canons  eftabliflied  by  Authority.  If  he  had  no 
fuch  meaning,  why  did  he  not  ufe  the  Words 
as  they  fland  in  the  Preface  ? 

2.  He  breaks  off  at  the  Word  deferving^ 
and  leaves  out  the  following  Words  •,  or,  at 
leaft^  as  not  unworthy  the  Confideration  of  that 
Learned  and  Venerable  Affembly.  I  charge  it 
upon  his  Confcience,  whether  he  did  not  in- 
duflrioufly  leave  out  thofe  lalt  Words,  that  he 
might  more  eafily  convince  his  Readers,  that 
the  Author  of  the  Codex  recommends  the  Claufes 
he  extrads  out  of  the  Reformatio  Leguyn^  as  fit 
to  be  made  part  of  our  Conftitution,  intirely 
as  they  ftand  there,  without  Addition^  Dimimi- 
tion^  or  Alteration  of  any  kind  ?  Is  this  the 
Man  who  folemnly  declares,  he  would  not  do  ^' 
his  Lordfhip  any  Injuftice  ?  Was  he  not  fcn- 
fible  that  the  Convocation  might  confider  of 
many  Laws  which  they  could  not  enadt  or  alter, 
but  muft  apply  to  the  fupreme  Legillature  for 

it  ;  and  did  not  that  lall  Claufe  interfere  too 
much  with  his  intended  Refleftions,  viz.  of 
their  being  improper  Patrons  to  introduce  thefe 
Improvements,  encroaching  upon  the  Authority 
I  4  of 
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the   Legiflature^    altering    Statutes   by  Spiritual 
PovvTer,    inconftftent  with  our  Conjiitution^    in  di- 
minution of  the   Prerogative^    and  contrary  to 
the  Aof  of  SubmiffiGJi^    and  all  thofe  hard  Words 
he  fo   freely  beftows  ?    And  I  appeal  to  every 
candid  Reader,    whether   the  learned    Author 
could  have  guarded  againft  being  underflood  to 
mean  what  he  would  infer,  with  greater  Caution 
than  he  has  done  •,    and  whether  any  one  could 
fuppofe  him  to  have  been  fo  void  of  all  Senfe, 
as   to  imagine,    that  Laws   made  almoil   200 
Years  ago  could  be  fuited  in  every  Refpeof  to  the 
prefent  State   of  Things,    and  received  other- 
wife,    than  as  firft  compared   with  the  Laws 
which  have  fince  been   made,    and  accommo- 
dated to  them?    Upon  the  whole,    whether  any 
Perfon  of    common    Candour    could    fix   any 
meaning  upon  the   Claufe,    and  his  inferting  in 
the   Commentary  fome  PafTages  v/hich  may  be 
found  in  the  Reformatio  Legum^    than  that  he 
thought,    upon  any  Defign  to  review  and  im- 
prove the  Ecclefiaftical  Conftitution,    it  might 
be  of  ufe  to  know,  what  were  the  Sentiments  of 
thofe  learned  and  able  Men  (the  ableft,  beyond 
doubt,  among  the  Btfliops,  Civilians,  and  Com- 
mon Lav/yers  of  that  Time,    who  early  after 
the  Reformation  compiled  that  Body   of  Laws) 
fubmitting  it   wholly  to  the   Judgment  of  the 
Convocation,    how  fit  or  unfit  they  now  are  to 
be  received,  or  recommended  by  them,  in  part, 
or  in  the  whole  ?  In  this  View  they  are  properly 
called  Candidates,    and  offered  only  as  fuch,  to 
he  fubmiitted,    like  Ca72didates  of  all  other  kinds, 
to  Enquiry  and   Examination,     And  altho*  the 
Examiner  had  not  approved  them,    he  might 
have  treated  them  with  more  Refpect,  and  have 

confidered. 
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confidcred,    that  his  Lordfhip's  Candidates  were 
Cranmer's  Pupils. 

This  is  an  Anfwer  to  all  the  PafTages  he  has 
picked  out  of  the  Commentary  upon  the  Codex, 
as  cited  out  of  the  Reformatio  Legu?n  ;  and  if  he 
had  fairly  confidered  them  in  this  Light,  and 
could  have  prevailed  with  himfelf  to  forbear  the 
curtailing  the  Claufe,  with  an  injurious  Defigyt 
to  make  them  appear  in  another  Light,  he  might 
have  made  his  Work  much  fhorter,  and  faved 
himfelf  a  good  deal  of  Trouble,  as  well  as 
Shame. 

But  as  I  have  gone  thro'  his  Refleclions  in 
general,  as  to  the  Sufficiency  of  the  Body  Spiri- 
tual, wherein  he  has  fo  far,  at  leaft,  been  con- 
fident with  himfelf,  as  not  to  omit  the  leaft 
Opportunity,  by  any  pofTible  Conftrudtion  or 
Torture,  of  turning  them  to  his  Lordfhip's 
Difadvantage  ;  there  are  others  lefs  general 
which  may  deferve  Confideration,  wherein  the 
Reader  will  do  him  the  Juilice  to  think,  that 
the  PafTages  which  he  has  taken  Exception  to, 
out  of  fo  large  a  Work,  are  thofe  which  he 
thinks  have  the  greateft  Tendency  to  the  pub- 
lick  Prejudice,  if  not  the  only  ones  which  he 
finds  exceptionable  •,  for  had  it  been  only  a  Dif- 
ference in  Opinion  from  other  learned  Men, 
it  could  not  be  prefumed  to  have  fo  far  excited 
his  Zeal ,  as  to  require  his  publick  Teftimony 
for  the  Sake  of  "Truth,  attended  with  fuch  Re- 
fledtions  upon  one  in  his  Lordfhip's  Station,  at 
this  Seafon,  and  at  this  critical  Time,  when 
not  only  our  Church,  but  Religion  itfelf,  is  fo 
publickly  attacked  ;  and  yet  he,  with  his  ufual 
Candour  and  Veracity,  has  fet  them  in  the  worft 
Light  hepofTibly  can  :   Notwithftanding  which, 
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I  afiurc  my  felf,  that  upon  Re-exaniinatlon 
they  will  be  found,  tho'  attended  with  no  lefa 
perfonal  Rancour,  to  have  as  Kttle  Foundation 
Exam.  ss  the  other.  He  has  referred  to  eleven  more  of 
^.  1 83.  thofe  Laws  or  Canons,  which  the  Codex  Juris 
recommends  to  be  confidered  •,  and  as  he  owns 
that  fome  of  themy^^r/w  to  merit  the  Conftderation 
of  the  Legijlature^  as  tending  to  the  Improvement 
of  cur  Confiitution^  there  2Xtmany  others  of  which 
he  has  taken  no  notice  ;  fo  that  we  may  be  fure, 
that  if  any  of  them  had  not  been  clearly  fo, 
and  uncapable  of  an  odious  Reprefentation,  they 
had  not  been  fpared.  Tho'  the  Irregularity  in 
liis  Examination  may  occafion  an  immethodical 
Reply,  yet  he  will  excufe  me  in  not  following 
him  altogether  in  his  Method,  which  feems  to 
have  this  only  Rule,  to  obferve,  anticipate, 
poilpone,  or  repeat,  juft  as  it  might  ferve  to  in- 
troduce fome  new  Refledion. 

The  great  Overflow  of  Vice  and  Profanenefs, 
which  we  have  feen  in  this  Kingdom  for  fome 
Years  pail,  will  warrant  thofe  who  lament  and 
lay  it  to  Heart,  in  propofmg  any  Expedient 
{ox  giving  a  Check  to  it ;  and  alfo  juftily  a 
Concern  at  the  Lofs  of  any  Law,  which  was  a 
manifell  Reilraint  upon  it.  And  therefore  the 
learned  Author  of  the  Codex  might  have  hoped 
to  have  efcapcd  fuch  a  particular  Animadverfion 
for  what  he  had  faid  concerning  the  ancient 
Method  of  Canonical  Purgation^  which  affedted 
neither  Liberty  nor  Property,  but  was  a  Branch 
JufiititB  Pr^Evenientis^  which  Lord  Coke  fo  much 
recommended.  And  if  the  learned  Author  had 
16 Car.  I.  added,  That  this  Law  was  in  full  force  till  the 
troublefome  Time  of  King  Cha.  Ift's  Reign, 
when  an  A6t  was  obtained,  which  intended  to 
take  away  all  the  ordinary  Power  and  Coertion 
in  Ecclefiaftical  Caufes,  and  that  it  was  finally 

taken 
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^kcn  away  in  a  very  vicious  and  loofe  Reign  (that 
of  King  Charles  lid)  it  is  no  more  than  the  Truth. 
The  Examiner  is  willing  to  miftake  both  the 
Nature  of  common  Fame,  and  that  of  Purga- 
tion. He  fays  it  was  thus-,  ''  Perfons  accufed  E^am. 
upon  common  Fame,  were  upon  this  Accu-^.  80. 
fation  alone,  unfupported  by  any  Evidence^ 
cited  to  appear  in  the  Spiritual  Court,  and 
there  charged  with  the  Crime.  If  they  de- 
nied the  Charge,  the  Judge  affigned  them  to 
appear  with  five  or  fix  of  their  Neighbours 
(who  were  called  Compurgators)  and  to  make 
a  Purgation  -,  which  was  done  by  the  Defen- 
dant's fwearing  to  his  own  Innocenee,  and  the 
Compurgators  fwearing  that  they  bel  ieved  what 
he  had  fworn  to  be  true.  If  the  Defendant  re- 
fufed  to  purge  himfelfupon  his  own  Oath,  or 
could  not  procure  Compurgators  to  fwear,  as 
before,for  him,  he  was  looked  uponasConvidt, 
and  the  Judge  proceeded  to  Sentence,  in  the 
fame  Manner  as  if  he  had  been  convid:ed  by  his 
own  Confeflion,  or  upon  Evidence."  This  isy,  gj^ 
faid  **  to  carry  the  Ecclefraftical  Jurifdi6lion  to 
a  Pitch  of  Tyranny,  even  beyond  the  Oath, 
commonly  called  the  Oath  Ex  Of^cio.  The 
bare  obliging  a  Man  to  accufe  himfelf,  or  to 
anfwer  upon  Oath  in  a  criminal  Procefs, 
is  contrary  to  natural  Juflice,  and  to  the 
Equity  and  Moderation  of  all  Laws,  except 
only  the  Canon  Law." 
On  the  contrary,  no  Perfons  were  put  to 
their  Purgation  upon  common  Fame,  unfup- 
ported by  Evidence :  Neither  did  common  V.  Clark's 
Fame,  in  a  legal  Senfe,  mean  any  general  Re-  P^^^'s,  c. 
port  or  Scandal,  which  might  have  arifen  from  ^^  ' 
malicious  Perfons,  and  without  Foundation; 
but  fuch,  as  from  Circumftances  and  Preem- 
ptions had  gained   Credit  and  Belief,  and  had 

given 
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given  great  Offence  to  the  Grave,  the  Sober, 
the  better  Part  of  the  Parifh.  Crimes  which  are 
fubjedt  to  Ecclefiaftical  Enquiry,  as  Simony, 
Adultery,  or  fuch  Hke,  are  naturally  fought  by 
the  Delinquents  to  be  kept  hidden,  and  are  com- 
mitted fecretly:  Thefe  are  Works  of  Dark- 
nefs,  and  fuch  as  are  hardly  to  be  proved  by 
WitnefTes.  Yet  when  by  Circumftances  once 
known  Abroad,  they  come  to  be  vehemently 
fufpe6led,  and  offenfive  to  the  well-difpofed, 
and,  for  the  evil  Example,  dangerous  to  be 
fuffered,  it  is  reafonable  that  they  fhould  be 
difcovered  and  punifhed  to  deter  others  from 
the  like :  And  Churchwardens  are  fvvorn  to  en- 
quire diligently,  and  truly  to  prefent  from  Time 
to  Time  fuch  Crimes,  and  the  Fame  thereof : 
Yet  if  any  Perfon  was  profecuted,  either  upon 
the  Prefentment  of  Churchwardens,  Ex  Officio^ 
or  by  Accufation,  he  had  the  Liberty  to  deny 
that  there  was  any  Fame,  fuch  as  I  have  before 
mentioned  •,  and  before  he  could  be  put  to  his 
Purgation,  a  legal  Proof  was  required  of  thofe 
Circumftances  and  Prefumptions  which  had  oc- 
cafioned  the  common  Fame  •,  and  if  they  failed 
in  the  Proof  thereof,  he  was  acquitted  •,  but  if 
proved  or  confeffed,  he  was  then  admitted  to  his 
Purgation. 

The  Reafon  the  Law  afllgns  for  Purgation, 
after  a  Fame  is  proved,  is  this :  Licet  nemo  tene- 
tiir  feipfum  prodere^  tamenfroditusper  famam  tene- 
tur  feipfum  oflendere^  utrum  pojft  fuam  Innocen- 
tiam  oftendere  ^  feipfum  Pur  gar  e.  The  Ground 
of  the  Law  is,  that  the  Offence  which  is  given 
to  the  Church  by  the  puhlick  Scandal  and  Ex- 
ample, ought  to  be  removed ;  whereas  Ecclefia 
non  judical  de  Occultis.  Penances  enjoined  by 
the  Ordinary  are  not  taken  in  Law  to  be  Pcem^ 

but 
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but  MecUcim^  as  tending  to  the  Refornriatioi>  oT 
the  Dehnqucnt,  the  Example  of  others,  and 
the  Satisfaction  of  the  Church,  offended  juftly 
at  his  lewd  Converfation.  And  I  may  fay, 
that  the  fame  Proof  that  is  generally  required  of 
a  Fame,  might  in  many  Cafes  be  fufficient  to 
convid  before  a  Jury ;  and  that  therefore  the 
Purgation  was  a  Privilege,  whereby  the  Perfon 
might  be  allowed  to  dear  himfelf  of  that 
Scandal  which  other  wife  called  for  the  Cenfures 
of  the  Church,  and  not  an  Oath  whereby  he 
accufed  himfelf 

Thofe,    who  at   the   Beginning    of    Queen 
Elizaheth*s  Reign  oppofed  the  Government  of 
the  Church  of  England^  did  not  complain  of 
the  Severity  of  this  Proceeding,  or  call  it  Ec- 
clefiaftical  Tyranny,  but  on  the  contrary  blamed 
it  as  too  mild,  that  it  did  not  only  not  advance 
and  forwal'd  the  edifying  of  the  Church,  but  pafied 
over   the   Offence  too  lightly,  and  thereby  en- 
couraged thofe  Crimes  which  deferved  a  fcverer 
Punifhment.      And  one  Millayn^   a  Fellow  of 
Chrift's  College  in  Cambridge^  a  Difciplinarian  Strype 
of  Cartwrighfs  Party,  in  a  Sermon  preached  at  J'^liig- 
St.  Mary^Sy    inveighs    againft    it,     and    fays,  ^PI^^'^- 
*'  That  by  the  Canon  Law,  if  a  Man  or  Wo- "*  J  5' 
"  man  be  never  fo  mud\  ftifpe5ied  of  Advoultry,  Co--jjePs 
*'   if  the  Party  bring   forth  twelve   to    fwear.  Interpret. 
"  that  they  think  he  hath  not  committed  that  ^^"^^^^>'- 
' '  Crime,  he  is  by  and  by  cleared  •,  whereby 
"  many  Advoultries  are  boulftercd."  One  would 
not  now  have  expedled  a  Charge  of  a  different 
Nature  to  arife  from  an  AfTcmbly  of  thofe  who 
pretend  to  a  feverer  Difcipline. 

A  late  Author,  who  would  be  very  unwilling 
to  be  thought  to  carry  the  Power  of  the  Church 
in  any  Point  too  far,   in  his  Treatife  of  "The 

Nature 
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/•  8 8 .  Nature  and  End  of  the  Sacrament  of  the  Lord's  Sup- 
per, fpeaking  of  "  the  Primitive  Difcipline  of 
' '  Chriftians  in  Juftin  Martyr'* s  Age,  who  informs 
"  us  that  they  only  were  allowed  to  be  Partakers 
"  of  the  Eucharift,  who  lived  as  Chrift  had  com- 
"  manded\  For  my  felf  (fays  he)  I  think  Jufiin 
''  Martyr  could  mean  no  more  by  it,  than  that 
"  f^^PJP^  Chriftians,  who  were  fcandaloufly  im- 
' '  moral  i  n  the  habitual  and  open  Condud  of  their 
' '  Lives,  were  not  permitted,  before  fome  Signs  of 
''  Repentance  appeared,  to  partake  of  this  Reli- 

p:  89.  '«  gious  Rite-— I  take  the  Foundation  of  it  to  be 
"  this,  and  this  only,  that  the  admitting  Per- 
"  fons  to  the  Communion  was  efteemed  to  be 
"  an  Acknowledgment  of  them  as  Chriftians 
"  fit  to  he  received  into  the  Company,  and  to 
*'  partake  in  the  Religious  Offices,  of  fuch  as 

p.  90.       't  are  really  fo This  was  thought  a  proper 

"  Way  to  bring  them  to  fome  Senfe  of  their 
"  Sins,  or  if  that  could  not  be  done,  of  vindi- 
"  eating  the  Honour  of  the  Chriftian  Society 
''  from  the  Scandal  of  fuch  Members.*'  It  was 
the  Scandal  then  that  gave  the  Offence,  for 
which  they  were  to  be  excluded  from  the  Com- 
munion of  Chriftians,  for  the  Vindication  of 
the  Honour  of  our  Religion,  and  which  ought 
to  be  purged.  The  Offence  is  the  fame,  where 
upon  good  Grounds  it  is  generally  believed, 
tho'  perhaps  a  dire6t  Proof  cannot  be  come 
at  i  and  woe  be  to  him  by  whom  the  Offence 
comes. 

But  to  bring  this  to  the  Examiner^s  only 
Touchftone  of  natural  Equity  and  Juftice,  the 
Co?nmon  Law ;  let  us  enquire  whether  in  the 
like  Cafe,  the  Subjed  does  not  fuffer  as  much 
by  the  Laws  of  the  Land,  as  they  would  do 
by  this  Pradice  of  the  Canon  Law :  And  as  it 

is 
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is*  a  Rule,  Inter  eft  ReipubliccB  feccata  nocentium 
puniri^  whether  any  Government  could  be  fup- 
ported,  without  fome  Proceeding  upon  Fame : 
And  if  the  Perfon  fhould  chance  to  be  innocent, 
his  Imprudence  at  lead  is  generally  the  Caufe 
of  what  he  fuffers. 

Lord  Coke,  in  his  Comment  upon  M^^^na  2  Inll. 
Chart a^  fays,  "  When  Treafon  and  Felony >>•  s-- 
"  is  committed,  and  the  common  Voice  and  Fame 
"  is,  that  A.  is  guilty,  it  is  lawful  for  any 
"  Man  that  fufpeds  him,  to  apprehend  him. 
*'  This  Fame  Brandon  defcribeth  well :  Fama^ 
"  qncB  fufpicionem  inducit^  oriri  debet  apud  ho7ios 
*'  &  graves,  non  quidem  malevolos  &  maledicos, 
"  fedprovidas  (f^  fide  dignas  Ferfonas  *,  nonfemel  ^'^an'^- 
"  fed  fcepius'i  quia  clamor  minuit,  &  Defajnatio^'^ '  ^^^' 
"  manifeftat.*'  Further,  "  If  a  Man  keep  Com- 
"  pany  with  a  notorious  Thief,  whereby  he 
"  is  fufpeded,  csV.  it  is  a  good  Caufe,  and 
"  a  Warrant  in  Law  toarreft  him."  Oath  dien 
being  made  of  the  Circumftances  from  v/hence 
the  Sufpicion  arifes,  he  may,  I  prefume,  be 
committed  to  Prifon.  In  fom.e  Cafes,  if  he 
can  find  Bail,  he  may  be  difcharged  upon  Bail 
[more  hard,  I  believe,  to  get,  if  he  be  poor 
and  have  other v/ife  a  good  Reputation,  than 
Compurgators  •,]  if  not,  dragged  from  his  Houfe 
and  Family,  his  Friends  and  Bufinefs,  he  is 
imprifoned,  fetter'd,  and  if  he  has  no  Money, 
half  ftarved,  till  there  is  an  Opportunity  of 
bringing  him  on  his  Tryal  -,  and  then,  (if  I 
may  be  allowed  to  call  his  Jury  his  Compur- 
gators) if  they  find  no  Reafon  to  think  him 
guilty,  paying  his  Fees,  he  is  difcharged. 
Which  had  this  poor  Man  rather  have  done, 
either  have  purged  himfelf  by  the  Oath  of 
himfelf  and    Neighbours,   or  even  havjs  done 

Penance, 


Exam. 


[  130  ] 

penance,  or  have  lain  one  Day  in  Goaf? 
And  yet  a  Common  Fame^  fuch  as  I  have  de- 
fer ibed,  is  all  the  Foundation  of  both. 

Tho'  it  has  been  a  great  Pleafare  to  the  Ex- 
aminer in- hearing,  when  he  attends  Quarter  Sef- 
fions  and  Goal  Delivery,  the  Proclamation  read, 
and  the  Charge  given  againfl  Vice,  .Immorality 
and  Profanenefs  •,  yet,  I  am  afraid,  it  muft 
have  given  him  fome  Uneafinefs,  efpecially  at 
the  Latter,  to  hear  a  Man  with  a  hoarfe  Voice 
loudly  proclaim  an  Invitation  to  all  manner  of 
Perfons,  who  can  inform  his  Majefty's  the 
King's  Juftices,  the  King's  Serjeant,  his  Attor- 
^^Z\  ^^y  General,  ^c.  of  any  Treafons,  Murders, 
Felonies,  i^c.  as  if  it  were  not  "  a6ling  the 
"  Part  of  a  vigilant  and  prudent  Magi  Urate, 
''  but  of  an  Inquilitor-,  a  little  mifchievous 
"  Animal,  who  is  fo  perpetually  -on  the  Hunt 
'^  after  Crimes  only  that  he  may  have  the 
*"'  Pleafure  of  Correction,  as  he  calls  it."  He 
woulci  certainly  make  a  moft  excellent  Ma- 
gifirate,  v/ho  could  take  more  Pleafure  in 
giving  the  Charge,  than  in  the  Execution 
of  it. 

But  however  upon  this  Head  of  Purgation, 
.is  Self- Defence  may  probably  induce  many  to 
defire  a  Continuance  of  this  Reflraint  upon  the 
Difcipline  of  the  Church  •,  and  altho'  by  the 
monftrous  Increafe  of  Perjury  of  late  Days, 
the  Oath  of  the  Accufed  might  give  but  little 
Satisfaction  to  wipe  off  the  Scandal-,  might 
not  his  Lordiliip,  or  any  good  Man,  without 
Cenfure,  wifh,  that  either  a  Purgation,  arifing 
from  the  Proof  of  their  general  Reputation, 
and  the  Oath  of  their  Neighbours,  might  be 
made,  or  elfe  fom.e  Satisfaction  be  given  to  the 
Chur^,  by  thofe   who  give  Oifcnce,  by  a  fuf- 
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picious  and  fcandalous  Way  of  living?  But 
how  the-  Ground  of  fuch  a  Sufpicion  can  be  Exa^, 
conftrued  to  be  *'  :i  hudMc  Ahlon  piifurider- p,  84. 
**  flood,  whereby  a  Man  may  draw  upon  him- 
*'  Cth'  fo  general  an  Odium,  that  the  World 
*'  may  be  tempted  to  take  an  unmanly  Pleafure 
''  in  feeing  him  humbled  at  any  rate,"  wants 
Explanation.  Does  not  the  Examiner  rather 
feem  to  wifh  for  that  unynanly  Pleafure^  by  en- 
deavouring to  make  a  laudable  A(5lion  mif- 
unde-rftood  ? 

The  fame  Concern  to  fee  Vice  and  Immo- 
rality of  all  Kinds  effedlually  reftrained  and 
puniihed,  might  have  entitled  his  Lordlhip  to 
this  Waiter's  Indulgence,  if  he  wifhed,  that 
as  there  are  many  Exceptions  in  general  Ad:s 
of  Pardon,  Profecutions  for  Lewdnefs  and  Im- 
morality depending  in  the  Spiritual  Courts, 
might  have  been  one  Head  of  Exceptions,  and 
that  fuch  Criminals  might  not  efcape  by  virtue 
of  thofe  Pardons,  after  a  long  Profecution,  and 
where  Sentence  is  ready  to  be  given,  as  it  may 
often  happen. 

Tho'  his   Majefty  does  always  with  greater 
Pleafure  fhow  Mercy  than  execute  Juftice,  yet 
too  great  a  Tendernefs  may  turn  to  the  publick 
Prejudice ;  and  Lord   Coke  obferves,  that  fpes 
Impunitatis     contmuiim     Effeulum   trihuit    delin-  3  I"^- 
quendi^  fic  Venice  facilitas  Incentivum   eft  delin-  P-  ^^3^- 
quendi  j  and  therefore  Pardons  ihould  be  rarely    ^^  °^^^' 
granted.     But  the  Reafon  our  firft  Reformers 
went  upon,  was,    that  fome  Satisfa6lion  ought 
to  be  made  to  the  Church,  before  Perfons  guilty 
of  great  Crimes,  tho'  pardoned,  fhould  be  re- 
ceived into  its  Communion,    Donee  ftiluhriores 
Cogitationes  fufceperint^  as  the  Extradl  from  the 
Reformatio  L<?^«w  exprefles  it.     But  this^barba- 
K  rous 
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rous  Man  by  traducing  thofe  Laws  chufes  to 
v/oiind  the  Memory  of  p)or  martyred  Cranmer^ 
(who  could  hope  for  no  Pardon  but  from 
Heaven,  and  underwent  the  Tortures  of  a  mer- 
cilefs  Reign)  rather  than  lofe  the  Handle  of 
any  one  Refledion  on  the  Bifhop  of  London, 

He  thinks,  or  at  leaft  is  willing  to  have  his 
Readers  think,  that  he  has  found  his  Lordfhip 
in  an  artful  OmifTion,  of  a  reported  Cafe  in 
Relation  to  a  Clerk  convi6led  of  Manflaughter. 
In  a  Work  of  fo  great  Variety,  fome  Over- 
fights  and  Omifiions  might  eafily  happen,  with- 
out Art  or  Defign  •,  and  that  great  Lawyer,  Sir 
Edw.  Coke,  who  is  fo  often  referred  to,  is  not 
always  fo  happy  as  to  have  his  Opinion  now 
thought  to  be  Lavv'  •,  and  even  in  Fadls  he  may 
fometimes  have  been  niiflaken,  which  Mr. 
Pre .  to     p^..^,.^.^^  f^yg   cc  ^y^^g  |.j^g  Overfio;ht  of  that  ereat 

Abr.  of    "  Ornament  of    our  Law,    of  which  he  has 
Records  of"  given  Inftances  to  rectify   the  Miftakes  and 
theTower.  "  Mifrecitals,  which  he  may   have  led  others 
"  into,    without  the  leaft  Intention  to  detradb 
^'  any    Thing    from   his    Venerable  and   due 
''  Worth  and  Memory."     Had  this  been  the 
prefent  Defign,  had  this  been  the  Tendency  of 
the  Examination,    no  Offence  could  be  taken ; 
but  let  the  Reader  judge  thro'  every  Part,  if  it 
be  not  the  diredl  contrary  ^  nay,  I   may   leave 
''•^■'"      it  to  the  Confcience  of  the  Accufer.     But  if  we 
enquire  more  fully  into  the  Cafe  of  Searle  and 
Hoh.  228.  Williams,  which  is  brought  to  juftify  the  Charge, 
it  cannot  be  thought  an  OmilTion,  unlefs  it  were 
neceflary  for  every  Author,  not  only  to  produce 
the  Authority  upon  which  he  grounds  his  Opi- 
nion, but  likewife  to  refer  to  others,  which  he 
may  not  think  fo  well  founded,   in  order  to  con- 
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tnidid  it.  •  This,  I  confe fs,  could  not  be  calijd 
Artful.  But  if  he  who  charges  an  OmifTioa 
as  a  Fault,  be  guilty  of  it  in  that  very  ArgU' 
ment,  let  him  fail  under  his  own  Cenllire. 

In  the  Chapter  of  the  Codex ^  &c.  entitled,  Tit.  45-. 
'The  fame  Crimes  picni/Joahle  both  in  Spiritual  aiid^''  5- 
TeiJiporal  Courts,  after  the  learned  Author  has 
made  good  that  Pofitlon  by  way  of  Commen- 
tary on  the  Stat.  9  Ed.  2.  c.  6.  entitled,  Where 
a  Suit  for  one  Offence  may  he  profecuted  both  in 
Court   Spiritual  and  Temporal.,    he  adds,  "  It 
"  was  hinted  before,  that  this  Rule  holds  not 
"  in   Capital    Crimes  j     but  however  in   fuch 
"  Cafes,  the  Infliction  of  Ecclefraftical  Funifii- 
*'  mentis  not  Wholly  Excluded  •,"  v;hich 
is  exprejGTed  with  as  much  Caution  and  Tendernefs 
as  can  be.     In  fupport  of  this,   he  mentions 
the  Cafe  of  Searle^  a  Clergyman  in  Effex.,  who  Hob.  121. 
having  been  found  guilty  of  Manflaughter,  and  ^^°-  J^- 
allowed  his  Clergy,  was  afterv/ards  fued  in  the  ''^^°" 
Ecclefiaftical   Court  in  order  to  be  deprived. 
His  Cafe  was  this :  13  Jac.  Searle  was  convicted 
of  Manllaughter,    and  allowed  the  Benefit  of 
the  Clergy :  The   Patron   of   his  Living  pre- 
fented  Williams  to  the  Living,  as  being  void  by 
that  Conviction  :  He  was  profecuted  before  the 
Chancellor  of    London,    as   being  convicted  of 
Hom.icide,  in  order  to  found  a  declaratory  Sen- 
tence upon  his  Convidlion :  He  appealed   from 
that   Court  to  the  Archbifhop's,  where  he  dc- 
fired  to  be  admitted  to  his  Defence,  that  he  was 
not  Guilty.     Dr.  Bird,  the  Archbifiiop's  Judge, 
came  to  Lord  Chief  Juftice   Hobart  for  his  Di- 
redions,  who  fays,  ''  And  I  (tho'  I  doubted  not^''^'  '-'- 
"  yet)  confcr'd,  and  zve  agreed,  that  Felony 
"  and  other   Capital  Crimes  were   not  exami- 
**  nable  in  the  Ecclefiaftical  Courts,  no,    rot 
K  2  "  for 
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"  for  Purpofes  that  were  examinable  there,  as 
*'  in  this  Cafe  of  Deprivation  ^  and  therefore 
"  they  may  not  originally  examine  fuch  a  Crime 
"  to  prove  a  Man  criminous ;  much  lefs  when 
"  he  is  fo  proved  in  the  proper  Court,  to  im- 
*"'  peach  the  Sentence,  in  a  Court  improper  : 
^'  But  they  may  build  a  Sentence  of  Deprivation  on 
"  fuch  a  Convioiion^  and  they  are  hound  by  it,  and 
"  it  is  dangerous  for  a  Judge  Eccleftaftical  to 
"  come  againfl  it"  With  what  Colour  of  Truth 
could  this  be  reprefented  as  "  a  ^^jy  extrajudicial 
"  Opinion  of  Lord  Chief  Juftice  Hobart?" 
It  was  indeed  extrajudicial,  but  far  from  hafiy  ; 
tho'  he  doubted  not,  tho'  he  was  clear  in  his 
own  Opinion,  yet  he  conferred,  and  they  toge- 
ther  agreed. 

Hereupon,  the  Ecclefiaftical  Court  proceeded, 
and  Trin,  1 5  Jac.  Searle  applies  to  the  Court  of 
Cro.  Jr..  King's  Bench  for  a  Prohibition.  The  Cafe  was 
430-  argued  •,  Richardfon,  Serjeant  for  the  Plantiff, 
infilled  on  a  Cafe  determined  in  the  Common 
Pleas,  27,  28  Eliz.  (which  was  that  o^ Nichols) 
where  a  Prohibition  had  been  granted.  The 
Stat.  1 8  Eliz.  was  likewife  confidered,  and  the 
ancient  Method  of  Purgation ;  and  it  was  faid 
by  the  Court,  that  tho'  the  Statute  ordains,  that 
after  Clergy  the  Party  fhall  be  fet  at  large, 
yet  that  doth  not  difaffirm  the  Judgment :  And 
it  was  agreed  by  the  whole  Court,  that  no  Pro- 
hibition ought  to  be  granted.  This  is,  by  the 
Examiner,  with  equal  Fairnefs,  called  a  very  in- 
digefted  Report  of  the  fame  Cafe  in  Crook  James, 
Let  any  one  confult  that  Cafe,  and  he  will  find 
it  as  full,  as  clear,  and  as  exprefs,  as  moll  in 
the  Book.  But  the  Examiner  would  reprefent  it 
not  only  as  a  Careleflhefs  in  the  Reporter,  but  a 
Surprize  on  the  Court;    and  it   is  faid,   that 

''  the 
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**  the  Court  of  King's  Bench  upon  a  fudden 
*'  Motion,  refufed  to  grant  the  Prohibition." 
The  Caufe  had  now  been  depending  near  two 
Years  ;  one  of  the  Chiefs  conllilted  -,  a  Confe- 
rence had  with  others  ;  and,  upon  this  Motion, 
the  Council  argue,  the  Judges  deliberate,  the 
Canon  as  well  as  Common  Law  is  confidered, 
the  Reafons  are  afligned,  and  the  Court  is  una- 
nimous *,  and  yet  to  leflen  the  Authority  of  this 
Precedent,  it  is  called  a  fudden  Motion. 

The  lame  Cafe  in  the  Court  of  King's  Bench 
is  alfo   reported  by   Rolls^  under  the  Title  Pre-    ^  ,j 
rogative  le  Roy^  (  a  Title  overlooked  by  the  Ex-  Ahr.p. 
aminer)  and   "  it  is  a  Juftice  I  owe  to  his  Rea-  222.  n.z, 
*'  ders,  to  acquaint  them  with  it."  Rolls  agrees  3'  4- 
with    Crook ^    that   "  it    was    refolved  by  the 
"  whole  Courts  that  before  the   Stat.  18  Eliz. 
"  c.  7.  if  an  Incumbent  had  been  convid  of 
*'  Homicide  by  Verdift,  and  could  not  purge 
*'  himfelf  of  it,  it  was  a  good  Caufe  cf  Depri- 
*'  vation ;    but  it  would  have  been  otherwife 
*'  if  he  had  purged  himfelf     But  now,    tho' 
'^  the  Purgation  be  taken  away  by   18  Eliz. 
"  yet  the  Crime  remains^  and  the  Conviction  of 
''  Homicide  by  Verdidl  will  bind  him,  and  fo 
*'  he  may  be  deprived  for  it."     He  takes   No- 
tice likewife  of  the  Cafe  of  Nichols  and  Chafe, 
where  a  Prohibition  had  been  granted  27,  28 
Eliz.  in  the  like  Cafe.     How  came  he,  who  is 
endeavouring  to  charge  his  Lordlhip  with  an 
artful  Omifjion.,  to  be  guilty  of  this?  He   has 
referred  to  the  fame  Book,  under  the  Title  Pro-     ^  ,. 
hibition,  in  order  to  leflen  the  Authority  of  this  ^br. 
Determination   in  the  King's  Bench.     Thisa-/>.  305. 
gi  ees  with  the  Report  in  Cro.  James,  and  which 
fhows,  that  it  could  not,  with  Juftice,  be  called 
a  very  indigejled  Report.     It  Ihows,  that  the 
K  3  Argv- 
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Argument  before  the  King's  Bench  turned  upon 
the  fame  Point,  as  it  did  afterwards  in  the  Court 
of  Common  Pleas ^  upon  the  Purgation  of  Clerks, 
and  the  Stat.  i8  Eliz,  and  the  Precedent  of 
Nichols  after  that  Statute.  Was  this  Omiflion 
wilful?  If  fo,  what  Credit  can  we  give  to  his 
Veracity?  Was  he  ignorant  of  it?  What  Reli- 
ance can  we  have  on  his  Judgment  ?  This  is 
manifeil,  that  he  has  ftudied  more  the  Title 
of  Prohibition^  than  that  of  Prerogative  le 
Roy. 

Under  this  unanimous  Opinion  of  the  Court 

of  King's  Bench,  the  Caufe  is  permitted  to  go 

on  •,    and  the    next   Year,  after  an  Appeal  to 

Hch.  288.  ^^^  Court  of    Delegates,    a    Prohibition    was 

Scarle  and  granted   in  the  Common  Pleas,   16  Jac.  There 

Williams,  v/as  a  Declaration  in  Prohibition,  and  upon  a 

Demurrer,    Judgment    w^as  given  upon   open 

Argument  by  all  the  Judges   (of   that  Court 

whereof  Lord  Hob  art  was  Chief)  that  he  ought 

mot  to  be    queftioned    now    in   the    Spiritual 

Court  for   this  Manflaughter,  As    the  Case 

STANDS. 

Confidering  what  had  pafTed,  it  may  reafon- 
ably  be  preiumed  from  thefe  Words,  Now^  and 
as  the  Cafe  fiands^  that  fome  Alteration  had 
happened  therein,  fome  Addition  to  the  Plea  in 
the  Spiritual  Court,  fince  the  denying  the  Pro- 
hibition in  the  King's  Bench.  But  fuppofe 
there  had  not,  and  that  the  Learned  Author  had 
in  his  'Thoughts  at  that  Time  the  Judgment  in  the 
Court  of  Common  Pleas,  Is  the  Determination 
of  that  Court,  (which  is  not  fuperior  to  the 
King's  Bench,  but  whofe  Judgments,  if  the 
Client  be  not  tired  out  with  Law,  may  be  re- 
verfed  in  that  Court)  of  fo  great  Weight,  that 
no  one,  at  the  Hazard  of  his  Reputation,  may 

adhere 
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adhere  to  the  Judgment  of  the  Court  of  King's 
Bench  ? 

But  upon  a  Charge  of  this  Nature,  it  may  be 
worth  while  to  enquire  into  the  Foundation  of 
this  Judgment  of  the  Court  of  Coinmon  Pleas^ 
and  leave  it  to  the  Learned  in  the  Law  to  de- 
termine between  the  two  Courts:  For  it  will 
not,  I  believe,  be  infilled  on,  that  it  is  the 
Beft  becaufe  it  was  the  Lail  •,  or  that,  becaufe 
it  is  on  Record,  it  muft  therefore  be  infallible. 

The  Dodrine  of  Purgation  of  Clerks  conviul 
was  therein  fully  difcufled :  It  was  allowed  that 
' '  when  a  Clerk  convicfl  was  delivered  to  the 
"  Ordinary  ahfque  Purgatione^  he  could  not 
*'  then  admit  him  to  a  Purgation,"  and  confe- 
quently,  he  was  to  be  deprived  according  to  the 
Courfe  of  the  Ecclefiaftical  Laws  :  And  as  it  was 
thought  unreafonable  to  admit  a  Clerk  to  his 
Purgation,  who  had  been  convided  at  Com- 
mon Law,  it  feems  to  be  no  lefs  abfurd,  that 
he  (hould  be  difcharged  and  fhould  retain  his 
Benefice  after  he  was  convided;  and  that  a 
Convidlion  fhould  have  lefs  efie6t,  than  his 
failing  in  Purgation  would  have  had.  And  no 
Strefs  can  be  laid  upon  that  Circumflance  that  he 
was  not  to  be  delivered  to  the  Ordinary  after 
Convi6tion  •,  for  we  may  obferve,  that  the  Head 
of  the  A61  1 8  Eliz.  is  an  Order  for  the  Delivery 
of  Clerks  ConviU^  without  Purgation.  And  the 
former  Method  of  delivering  them  to  the  Ordi- 
nary was,  that  he  might  imprifon  them  \  the 
Statute  having  provided  for  that,  and  having 
left  It  to  the  Difcretion  of  the  Juftices  to  im- 
prifon, rendered  the  former  needlefs. 

The  Diflindlion  whereon  Lord  Hobart  ground- 
ed   his   firfl   Opinion,   and  the  Judges  of  the 
Court  of  King's  Bench  their  Denial  of  the  Pro- 
K  4  hibition. 
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hibition,  was  his  Lordfliip's  Aflertion,  viz, 
"  That  even  in  Capital  Crimes,  the  Inflidlion 
"  of  Ecclefiaflical  Punifiiment  is  not  wholly 
"  excluded.'*  The  Words  in  Hobart*s  Report 
are  clear  and  exprefs:  If  they  [the  Ecclefiaftical 
291.  jy(^ge5j  ^ould  not  controvert  nor  re-examine  the 
AEls  of  the  King^s  Courts  but  build  their  Sentences 
upon  them^  they  were  not  to  he  prohibited -^  as  if 
^  they  did  deprive  a  Man  by  Sentence  hecaufe  he  was 
convioled  or  attainted  of  Felony^  Murder,  or  Man- 
flaughter,  at  the  Common  Law  \  and  that  in  this 
Eoh.  292.  Cafe  it  was  fo  until  the  making  of  the  Statute, 
but  that  the  Statute  freed  the  Clerk  a  Culpa  y  a 
Tceyid,  not  by  a  Supply  of  Purgation^  but  by  a 
Kind  OF  Statute  Pardon.  It  might  well 
be  called  a  Kiyid  of  Pardon,  for  it  was  admitted 
that  there  are  no  Words  in  the  Statute  which  ex- 
prefs it.  It  is  true  that  the  learned  Author  of 
the  Codex  refers  in  feveral  other  Parts  of  the 
Book,  to  the  Report  of  the  Cafe  in  the  Court 
of  Common  Pleas  •,  but  in  a  Work  fo  large, 
and  of  fo  great  Variety,  can  it  be  fair  to  charge 
an  Omiffion  (if  this  had  been  one)  as  Wilful, 
becaufc  the  Author  does  not  carry  in  his  Head  . 
and  refer  to  every  Thing  he  has  faid  upon  that 
Subjcd  elfewhere  ;  and  becaufe  in  confidering 
a  Report  with  one  View,  he  did  not  confider 
at  the  fame  Time  to  how  many  other  Points  it 
might  relate ;  efpecially,  when  the  Report  it- 
felf  is  upon  a  Point  that  had  been  quite  out  of 
Doors  for  130  Years,  as  the  Pradl ice  of  Pur- 
gation of  Clerks  Convicl  had  been  -,  and  when 
it  is  owned  on  all  Hands,  that  there  are  no 
pVords  in  the  Aul  to  which  it  refers,  that  contra- 
dicfb  the  Dodrine  which  the  Codex  lays  down 
upon  the  Authority  of  that  Judgment,  which 

after 
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after  long  and  mature  Deliberation  was  given 
in  the  Court  of  Kin^s  Bench. 

Were  this  Point  to  come  again  under  Confi- 
deratlon,  would  not  thefe  Doubts  be  expedted  to 
be  cleared  ?  Whether  a  Pardon  being  exclufive 
of  common  Right,  does  not  require  fome  par- 
ticular and  exprefs  Words  to  that  Purpofe? 
And  as  by  Homicide  a  Clergyman  becomes 
Irregidar^  i.  e,  is  ipfo  fa5io  diifabled  from  per- 
forming any  Part  of  his  Funftion,  whether  a 
Pardon  without  any  exprefs  Words,  or  by  Im- 
plication only,  discharges  his  Difability?  How 
often  may  he  offend  in  this  Particular?  And 
whether,  if  he  be  freed  from  the  Fault  as  well 
as  from  Punifhment,  as  often  as  this  Crime 
may  again  be  committed,  he  is  not  to  be  looked 
upon  as  an  innocent  Man  upon  every  Convi- 
ction ?  If  the  Statute  makes  him  Innocent,  why 
fhould  he  forfeit  his  Goods  at  Common  Law 
by  x}i\t  Convidion  ?  Or  if  he  may  forfeit  them 
at  Common  Law,  why  may  he  not  for- 
feit his  Benefice  according  to  the  Ecclefiaflical 
Laws  of  the  Land  ?  And  why  the  fame  Statute 
which  makes  him  Guiltlefs^  fhould  leave  it  to 
tlie  Difcrction  of  the  Juftices  to  imprifon  him 
for  a  Twelvemonth  ?  Thefe  are  Difficulties, 
which  the  Examiner.,  if  he  had  pleafed,  could 
perhaps  have  refolved  us.  But  implicit  Faith 
may  be  more  reafonable  in  Law,  than  it  is  in 
Divinity. 

I  can't  forbear  taking  Notice  of  another  Opi- 
nion of  Lord  Hobart.^  which  may  fhow  that 
he  thought  Homicide.,  notwithflanding  this  Sta- 
tute, might  have  an  Ecclefiailical  Confideration. 
George  Abbot ^  Archbifhop  of  Canterbury.,  b:ji:-g 
fhooting  in  Bramzil  Park  in  Hamj^/hirj.,  upon 
an  Invitation  by  Lord  Zouch^  his  Arrow  glanced, 

and 
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and  wounded   the    Park-keeper,    whereof   he 
died.      Upon  the  Coroner's  Inquefl,  his  Death 
was  found  to  be  by  Accident.   The  Archbifhop, 
apprehenfive  that  by  the  Canons  of  the  Church 
he  might   have  incurred  Irregularity^   humbly 
fubmitted  the  Confideration  of  his  Cafe  to  his 
,    Majefty,  who  was  pleafed  by   Letter  dated  qd 
Pveliq.       ^^'   1 02 1,  to  refer  It  to  the  Lord  Keeper  and 
p.  12  1.     feveral    Bifhops,     Sir   H.  Hohart   Lord   Chief 
Juftice  of  the  Common  Pleas,  Juftice  Dodde- 
ridge^  and  two   Civilians,    who  all  gave   their 
Opinions  under  their  Hands;  and  altho'  they 
could  not  determine  whether  under  the  Circum- 
ilances  of   this  Cafe,  any  Irregularity  were  in- 
curred, yet  they   humbly  certified  to  his  Ma- 
jefty, to  this  eifea:,  viz.   "  That  we  rt;//  agreed 
"  not  only  that  a  Reftitution,  or  Difpenfation, 
"  may  be  granted  by  your  Majefty  immediately 
"  under  the  Great  Seal,  or  (which  moft  of  us 
"  in  all  Humility  reprefent  unto  your  Majefty) 
"  by  the  Hands  of   fome   Clergymen,    dele- 
"  gated  by  your  Majefty  to  that  Purpofe,    or 
'^  what  other  way  your  Majefty  ftiall  be  pleafed 
'•  to  extend  that  Favour.     But   withal,  we  are 
"  of  Opinion,  that  it  is  mcft  fitting  for  the  faid 
"  Reverend   Father,    both   in  Regard  of  his 
"  Perfon  and  the  Honour  of  the   Church,    to 
"  fue  unto  your  moft  gracious  Majefty  for  the 
"  faid  Difpenfation  in  major  em  Cautelam^  fiqua 
''  forte  fit  Irregularitas. "     Accordingly,    his 
Majefty  granted  a  CommifTion  to  eight  Biftiops 
under  the  Broad  Seal,  by  virtue  whereof  they 
granted  him  a  Difpenfation.     If  the  King  and 
the  Bifhops  had  only  been  concerned  in  this,  I 
might   expert    the   Examiner  would    call  it  a 
Farce :    But  when  fo  great  Men   in  the  Law, 
as  Lord  Hohart  and  Judge  Bodderidge^  ad  their 

Parts 
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Farts  in  it,  he  muft  imagine  that  they  did  not 
look  upon  all  the  Laws  of  the  Church  rela- 
ting to  Homicide  fupcrfeded  by  the  i8  Eli- 
zabeth. 

That  in  fome  other  Crimes,  a  Convidlion  at 
Common  Law  may  be  the  Foundation  of  a 
Proceeding  in  an  Ecclefiaftical  Court,  cannot 
well  be  denied.  William  l^ownjhind^  Parifh 
Clerk  of  Warminfter^  about  the  Year  1726, 
being  profecuted  in  the  Ecclefiaftical  Court,  in 
order  to  be  deprived,  for  feveral  A(5ts  of  Sodo- 
mitical  Lewdnefs,  befides  other  Vices  and  Im- 
moralities, applies  for  a  Prohibition,  which 
was  granted  by  the  King's  Bench,  quoad  the  So- 
domitical  Lewdnefs,  which  was  indi6table  at 
Common  Law  •,  what  was  left  to  the  Power 
of  the  Ordinary,  amounting  to  no  further  Cen- 
fure  than  a  Monition,  the  Proceedings  ftopped, 
and,  notwithftanding  the  great  Offence  that  it 
created,  he  continued  to  join  with  the  Minifter 
in  the  Doxology,  and  fung  on  to  the  Praife 
and  Glory  of  God.  The  Parifti  were  at  laft  fo 
far  fcandalized,  that  an  Indidment  was  preferred 
againft  him  at  the  Expence  of  the  Parifh  •,  he 
was  convi6ted,  punifhed,  and  then  the  Court 
granted  a  Confultation,  that  the  Ordinary,  upon 
that  Conviction,  might  deprive  him. 

His  Lordfhip  could  deferve  Cenfure  from  no 
good  Man,  if  he  wifhed  the  Ordinary  had  a 
Power  to  remove  fuch  Offences  as  thefe  from 
the  Church.  Shall  they,  who  would  be  ex- 
cluded from  all  fober  Converfation,  be  permitted 
to  continue,  not  only  in  the  Communion,  but 
in  the  immediate  Service  of  the  Church,  until 
fuch  Time  as  a  Profecutor  may  be  found  ?  Had 
the  Ordinary  a  Power,  it  would  be  his  Duty 
to  corred  ^  but  it  is  no  part  of  his  Office  to 

be 
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be  an  Informer  and  Indidler  at  Common  Law. 
Yet  this  is  the  Scheme  of  Church  Power ^  that  is 
to  be  rendered  terrible  to  the  Nation.  Is  it 
not  hard,  that  the  Power  of  the  Church  of 
England  fhould  be  lefs,  only  becaufe  it  is  hy  Law 
eftablijhed ;  that  it  fhould  have  lefs  Right  to  pu- 
nifh  thefe  Offences,  lefs  Power  to  exclude  thofe 
from  her  Communion,  who  bring  fuch  Scan- 
dal on  our  Religion,  than  any  Chriflian  Church 
in  the  World  hath  or  ever  had  ? 

May  not  this  very  Inftance  of  Searle  and 
Williams  convince  us,  how  juft  it  might  be,  to 
have  the  Grant  of  Prohibitions  confined  to  a 
fingle  Court  ?  Here  is  a  poor  Clergyman,  pre- 
fented  to  a  Living,  after  a  long  three  Years 
Hob.  288.  Courfe  of  Law,  two  Appeals,  the  Caufe  being 
begun  in  the  Confiftory  of  the  Bifhop,  appealed 
to  the  Court  of  the  Archbifhop,  and  thence 
to  the  Delegates,  fecure  as  he  might  think  him- 
feif,  under  the  private  clear  Opinion  of  one 
of  the  greateft  Judges,  under  the  publick  una- 
nimous Opinion  of  one  of  the  greateft  Courts 
in  the  Kingdom  ;  flopped  at  laft  by  the  diffe- 
rent Judgment  of  another  Court :  Here  we 
find  Court  againfl  Court,  Judges  againfl  Judges, 
and  even  one  Judge  againfl  himfelf.  Sure  no- 
thing could  be  more  equally  divided  ;  and  when 
in  all  Probability  the  Suitor  was  undone,  the  Pre- 
cedent is  made. 

It  is  a  Maxim  received  in  all  Courts  of 
Juflice,  that  no  Perfon  is  prefumcd  to  be  ig- 
norant of  the  Law.  Strange  Prefumption,  under 
thefe  Difficulties!  Surely  our  Laws  in  being  of 
all  Kinds  J  are  in  many  Cafes  fo  various  and  un- 
certain, lb  burthenfome  and  unequal,  that  they 
require  the  ableft  Hands  to  digefl  and  new 
model    them :  A   Work  by  which  (fo  far  ai 

the 
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die  digefting  Part  goes)  the  Author  of  the  Codex 
Juris  might  well  hope  that  he  was  doing  fomc 
Service  in  the  Ecclefiailical  Way.  And  as  he 
had  the  Honour  to  receive  the  Thanks  of  the 
Clergy  in  Convocation,  for  the  Service  they 
thought  he  had  done  the  Church  by  that  Work, 
I  doubt  not  but  any  other  Man  or  Body  of  Men, 
who  fhould  inflrudl  and  enlighten  the  Lay-Sub- 
jed  by  a  like  Digeft  of  the  Temporal  Laws, 
would  receive  great  Acknowledgments  from  the 
Body  of  the  People. 

When  the  Escaminer  would  exempt  the  Laity 
from  all  Obligations  to  the  Canons  made  in 
Convocation,  and  ratified  by  Royal  Authority  ; 
he  admits  "  That  the  Convocation  may  make 
"  Conftitutions,  by  which  the  Spiritualty  fhall 
"  be  bound,  for  this,  that  they  all  by  Re-  Exam. 
*'  prefentation,  or  in  Perfon,  are  prefent."  ^-  ^49- 
The  Authority,  from  his  old  Books,  tells  us 
"  that  the  Clergy  may  bind  themfelves  as  ftrong- 
"  ly  by  an  A(5t  of  Convocation,  as  the  Laity  21  Ed 
"  may  by  an  Ad:  of  Parliament  bind  them-  45- 
"  felves."  And  he  would  have  thefe  Laws  re- 
late to  Perfons  and  not  to  Things.  But  as  to 
ferve  his  Purpofe  he  can  blow  either  hot  or 
cold,  when  his  Lordfliip  mentions  a  Rcftraint 
upon  Ecclefiaftical  Perfons  from  making  Grants, 
efpecially  of  Offices  in  Reverlion,  to  the  Pre- 
judice of  their  Succeffors,  by  the  Authority  of 
Convocation,  (not  fo  as  to  declare  the  Grants 
void,  but  by  Ecclefiaftical  Cenfures  to  reftrain 
them  from  doing  it)  this  is  "  rejlraining  them 
"  from  exercifing  a  Power  which  the  Law  ad- 
"  judges,  and  his  Lord/hip  ad?nits  to  be  inherent 
"  in  them  "  and  which  he  thinks  "  can  only 
*'  be  done  by  Authority  of  Parliament."  Does 

he     • 
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he  mean  inflidting  Ecclefiaftical  Cenfures  P    His 

21  Ed.  4.  old  Books  tell  us  that  the  A6t  is  Spiritual,    tho' 

45-  the  Grant   when  made  be  Temporal  ;    and  it 

20  H.  6.  j^^^  j^gj.^  j^^j.  common  Juftice  in  him,   when  he 

'^*  fays,  thati?/i  LordJJnps  admits,  if  he  had  told  his 

Reader  in  what  manner  he  admits  it.     "  That 

Prffif.        cc  |.j^^.   Power  of  the  Bifhops   to  grant,    is  an 

"  Alloiaance,  and  not  a  Co?mnand  :    The  Law 

"  declares  fuch  Grants  good  when  made,   but 

'^  does  not  dired  them  to  he  made  :    In  this  the 

''  Bifhop    is   at  his  own  Liberty,    as  much  as 

"  ever,    no  Refcraint  being  therein  laid  upon 

^'  him  by  the  Law,  either  of  Church  or  State.— 

''  The  prefent  Point  is  not  to  what  Degrees  the 

''  Law  will  extend  fuch  Grants,  but  to  what  Ds- 

"  grees  the  Bifhops  may  limit  them."    The  Bi- 

fliop's  Conceffion  then  can  no  ways  fupport  his 

Argument  ;  and,   unlefs  his  own  Authorities  be 

talfe,  the  Clergy  have  Power,   in  Convocation, 

to  bind  themfclves  in  Re  Ecclefiajticd. 

Before  the   reitraining  Statutes,    Ecclefiaftical 
Perfons  might  make  long  Leafes,    prejudicial 
to  their  SucccfTors,   and  no  Temporal  Law  con- 
trouled  them,     but   they  were   allowed    when 
''  made  ;  and  yet  by  the  Ecclefiaftical  Laws,    the 

Perfons  were  deprivable  as  for  a  Dilapidation, 
when  it  v/as  done  to  the  Hurt  of  the  Church. 
As  he  has  then  no  Obje6lion  to  the  Reafonable- 
nefs  of  the  Reftraint,  his  Flourifh  upon  his  re- 
fuming  this  Point,  "  Whether  fiiall  the  Canons 
"  of  the  Church  controul  Common  or  Statute 
"  Law  ?  Whether  the  Ad  of  Submiffion  iliall 
Exam.  "  continue  to  be  a  real  and  effedtual  Reftraint 
p.  152.  "  upon  the  Clergy  in  Convocation,  or  a  dead 
"  Letter?"  is  nothing  to  the  Purpofe  j  fmce 
the  Queftion  is  not,  whether  a  Canon  can  coi-- 
troul  Common  or  Statute  Law,  but  whether  Re- 


gulations 


[^45] 

gukitions  of  all  Perfons  and  Things  which  arc 
of  Ecclefiaftical  Cognizance,  fo  far  as  fuch  Re- 
gulations are  not  contrary  to  Common  or  Sta- 
tute Law,  may  not  be  made  by  Ecclefiaftical 
Authority,  /.  e.  by  Canons  made  in  Synod,  and 
ratified  by  the  King,  as  fupreme  Head  of  the 
Church, 

Is  it  pofTible,  that  any  one  who  has  the  lead 
Notion  of  what  is  meant  by  a  Father'' 5  Love^  or 
of  the  Bowels  of  a  Parent^  fhould  be  fevere  on 
any  Propofal  for  preventing  the  Misfortunes 
arifing  from  unhappy  Marriages,  whereby  the 
Quiet  and  Repofe  of  Families  are  deftroyed, 
their  Honour  tarnifhed,  and  their  Eftates  con- 
fumed  ?  To  fee  a  Daughter  fly  from  her  Pa- 
rents Care  and  Protection  into  the  Arms  of  his 
Footman,  his  Gardener,  a  broken  Gamefter,  or 
diftemper'd  Beau  :  To  fee  the  Son,  the  Heir 
perhaps  of  an  honourable  Family,  feduced,  and 
linked  with  a  common  Proftitute,  the  Refufe, 
the  Reli^  of  the  Town,  whilft  Infolence  and 
Extravagance  is  all  fhe  brings,  and  the  Mother's 
Difeafes  are  entail'd  on  the  Family :  How 
would  a  Parent,  thus  deprived  of  his  Flopes, 
his  Expectations,  the  Comfort  of  his  Age,  ex- 
cluded even  from  converfing  with  his  own  Flefh 
and  Blood  ;  how  would  he,  I  fay,  have  bleiled 
the  Man  who  would  have  thought  of  a  Law  to 
have  prevented  this  terrible  Calamity  ?  How 
often  has  it  been  thought  worthy  of  the  Confi- 
deration  both  of  the  Convocation  and  Parlia- 
ment to  provide  a  Remedy  againft  this  Evil, 
tho'  no  effedual  Means  has  yet  been  found  ? 
And  perhaps  it  never  can  be  effeCled  by  any 
other  Method,  than  by  what  his  Lordfhip  has 
propofed,  the  vacating  of  the  Marriage  ;   at  leafl: 

as 
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as  to  all  its  legal  Effeds,  Fortune,  Dower, 
Maintenance,  Adminiflration,  i^c.  Let  the 
greateft  Care  imaginable  be  taken  in  Licences, 
yet  Perjury,  (too  frequent  in  thefe  Cafes,)  will 
break  thro'  it.  In  Publication  of  Banns,  that 
is  more  eafily  evaded  •,  a  Lodging  taken  in  a 
dillant  Pariih,  a  falfe  Story,  fupported  by  the 
Afiertion  of  any  Parifhioner,  will  elude  the 
Caution  of  the  Minifter.  Befides,  this  is  trufting 
the  Power,  not  only  with  every  beneficed  Man, 
but  with  every  Curate,  if  not  with  every  Parifh 
Clerk  in  the  Kingdom.  Where  they  are  good, 
they  will  be  mindful  of  their  Duty  -,  where  bad, 
as  fome  fuch  always  will  be  found,  the  Fear  of 
Punifhment  will  not  be  weighed  againft  an  im- 
mediate Reward. 

Tho'  the  Rule  in  general  may  be  good,  of 
avoiding  the  Marriage  of  Children  had  without 
the  Parents  Confent,  as  by  the  Roman  Law  it 
was,  and  is  flill  pradifed  in  many  Nations  -, 
yet  in  particular  Cafes,  this  may  want  an  Equi- 
ty :  A  Child  may  have  an  independent  For- 
tune, and  there  have  been  Inftances  of  Parents- 
trafficking  with  their  Childrens  Happinefs,  or 
referving  them  for  a  Match  from  whence  they 
themfelves  may  have  an  Advantage :  They 
may,  upon  Views  inconfiftent  with  a  Parent's 
Care,  prevent  a  fuitable  and  advantageous 
Match  ;  they  may  ufe  them  cruelly  to  force 
their  Inclinations,  and  make  their  Lives  un- 
happy, to  compel  a  Marriage,  unequal  and  of 
fatal  Confequence,  Is  it  not  reafonable  then 
that  there  fhould  be  fome  indifferent  Judge  be- 
tween them,  that  the  Magiftrate  Ihould  in 
fuch  Cafes  interpofe  •,  and  can  this  be  called 
dripping  all  Parents  at  once  of  their  Parental 
Authority  ? 

The 
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The  Wifdom    of  the  Roman   Law    (where 
Paternal    Power  was  carried   to     tiie    greatell 
J-Ieight,)  provided  againft  this  Inconvenience. 
"  Qui  Libcros  qiios  habent  in  potedate  injuria  Dig.  Lib, 
"  prohibuerint  ducere  uxores,  vel  nubere,  (vel  ^h  Tit.' 
"  qui  dotem  dare  non  volunt)  per  Proconfules,  ^^  ^^^"^ 
"  PnTfidefque  Provinciarum  coguntur  in  Ma-  j'"'^'''''' 
"  trimonium   confentire  &  Dotare."     This    is  "  '^' 
.now  the  Law  in  France  ;    and   it  is  mentioned 
by  Dr.  Ridley,    as  a  Defed  in  our  Laws.     But  R^M.y's 
his   Lordlhip's  Extrad   from    the    Reformaiio'^'''^''^^ 
Legmn,    whereby   Recourfe   was  to  be  had  to^'^^^' 
the  Ecclefiallical  Judge,    was  probably  founded 
on  the  Nalure  of  the  Caufe,    that  as  all  Matri- 
monial Caufes  are  under  his  Cognizance,    the 
Differences  between  Husband    and   Wife,    the 
fettling  of  Ahmony,  and  fuch  like,  thefe  might 
Iikewife  be  taken  under  the  fame  View  :    And 
It  is  mentioned  by  Dr.  Ridley,  as  a  Means  where- 
by the  Civil  Law  may  be  made  ufeful,  with- 
out Prejudice  to  the  Common  Law.     But  that 
Circumftance  might  be  eafily  altered,    if  the 
Sub/lance  of  the  Law  fliould  be  judged  conve- 
nient ;    and  diis  is  inferted  in  the  Examination^ 
only  to  alarm  the  Laity,    as  if  nothing  could 
content  our  learned  Author,  but  the  feeing  every 
Circumftance  of  the  Laws  he  has  referred  to, 
enaded  by  Authority. 

^  The  melancholy,  the  compafllonatc  Condi- 
tion of  many  of  the  Inferior  Clergy,  as  it 
moved  the^  Royal  Commiferation,  and  as  the 
Augmentation  that  was  given  by  the  late  Queen 
has  indeared  her  Memory  to  the  Nation,  fo 
It  may  Iikewife,  with  great  Humanity,  be 
though:  on,  by  any  one  who  wifhes  well  to 
Religion,  and  the  Inftruding  of  the  People  in 
L  their 


[   X48  ] 

tlieir   Duty.      That  Provifion,     fhort  of   her 
Royal  Mind,     and  lefs    extenfive  than   their 
Wants,    by    reafon    of  their  great    Numbers, 
works  but  flowly  towards  their  Relief.     It  has 
been  computed  by  an  accurate  Hand,    that  the 
See  the     Number  of    Livings  in  this   Kingdom    under 
^T>r^La-fifiy  Pq^^^s  a  Year  amounts  to  Five  thouf and  five 
'vingtons  hundred  ninety  fev en ^  of  which  One  thoufand  and 
Sermon    feventy  one  do  not  exceed  ten  Pounds  a  Year,  One 
before  the  thoufand  four  hundred  fixty  feven  more  not  above 
theClero-  ^^^^0'  Po^nds  a  Year.     And  the  Augmenta- 
1734.  ^  ^^^^  ^y  ^^  Queen's  Bounty  alone,    (computed 
from  the  Year  17 14,    which  was  the  firfl  Year 
any  Living  was  augmented)  will  be  339  Years 
before  all  the  fmall  Livings,    as  yet  certified, 
will  be  made  up  fifty  Pounds  a  Year  ;    and  if 
one  half  of  them  be  made,  in  Conjundion  with 
BenefaBors^    it  will  require  226  Years,    before 
they  are  brought  to  that  Value  :  Whilft  a  com- 
mon Trade  will  afford  a  more  comfortable  Sub- 
fiftence,    and  make  a  better  Provifion  for  a  Fa- 
mily,   than  the  Remainder  of  the  Lfvings  in 
England  will  generally  do  :    And  if  fome  little 
Matter  can  be  faved,    it  is  owing  more  to  their 
Virtues  and   QEconomy,    than  to  the  Value  of 
their  Preferhients :    Yet  thefe  have  had  a  libe- 
ral Education,  and  no  fmall  Expence  to  fit  them 
for  their  Profefiion.     Thus  has  the   Examiner 
as  little  Reafon  to  complain  of  the  Wealthy  as 
he  has  of  the  Power  of  the  Church. 

Is  it  then  his  Scheme  to  have  thefe  Livings 
divided  into  Thirds,  (for  thefe  fmaller  Li- 
vings were  the  Subje6b  of  the  Argument  and 
Enquiry)  according  to  the  ancient  Canonical 
Portions,  viz,  one  Third  to  be  laid  out  in  the 
Repairs  of  the  Church,  one  Third  to  be  given 
to  the  Poor,    and  the  other  to  be  reftrved  for 

the 
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the  Maintenance  of  tliemfelvcs  and  Families  ? 

For  it  cannot  be  prefumed  that  he  intended  to 

burthen   the   Lay  Impropriators.      Or  was  it 

only  to  bring  an  Odium   on   the   Clergy,    ^^^l^'^(,i 

*'  being  pofifelTed  of  a  Truft  Eftate,    that  they 

**  applied  too  large  a  Share  of  it  to  their  own 

"  Ufe  •,    whilft  the  Claim  of  the  Church  is  a 

*'  manifcft  Deviation  from  the  original  Inili- 

"  tution,    which  entitled  the  Clergy  to  no  more 

"  than  an  equitable   Divifion  of  the  Tythes  : 

"  But  the  Clergy  being  intruded  with  the  Di- 

*'  ftribution,    tho'  under  the  Caution  of  having 

"  WitnefTes    thereto,     quickly   engrofled    the 

*'  whole  to  themfelves,    fubje(5l  only  to  the  in- 

^'  fignificant   Burden  of    the    Repairs  of   the 

*'  Chancel?" 

I  believe  if  he  will  look  oVer  his  Quotations 
again,    he  will  find  that  this  Divifion  or  Diftri- 
bution  related  only  to   Cathedral  and  Conven- 
tual Churches,    and  not  to  the  Eftabliiliment  of 
the   Parochial   Clergy.     The    Bifhop  and  his 
Clergy  originally  lived  together  in  the  Mother 
Church,  and  from  thence  went  thro'  the  Diocefe 
to  inflrudl  the  People.     The  Tythes,    which 
belonged  to  the  Mother  Church,    according  to 
the    Canonical  Diftribution^    were  divided,    one 
Fourth  to  the  Bifhop,  (an  invidious  Portion  it  Decret. 
would  now   be   thought)    one    Fourth  to  the  ^''^^-  ^-• 
Clergy,    one  to  the  Fabrick,    and  the  other  to  ^^'  ^\ 
the  Poor.    Neither  can  they  jullly  be  reprefented  '"'^"  ^^^' 
as   regardlefs  of    their  Truft,    confidering  the 
many  ftately  Churches  built  by    them  •,    and 
that  in  fome  Diocefes  thofe  Tythes  have  been 
portioned  out,    ajid  fettled  for  the  Maintenance 
of  near  1200  Incumbents  ;    and  till  fome  time 
after  the  Reformation,    when  many  of  thofe 
Tythes  were  come  into  Lay  Hands,   and  many 
L  2  loit 
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loll  by  Cufboin,  there  was  no  Occafion  for 
l,a\vs  to  maintain  the  Poor.  The  Parochial 
Clergy  were  obliged  to  Hofpitality  •,  but  the 
Repairs  of  the  Body  of  the  Church,  and  in 
fome  Places  of  the  Chancel,  by  the  imme- 
moria,]  Cuftom  of  the  Realm,  belonged  to  the 
Parifhioners.  :In  Conventual  Churches  the  Di- 
vifion  was  in  Thirds,  one  to  the  Clergy,  one 
to  the  Fabrick,  and  one  to  the  Poor. 

Each   Church  had  an  Officer  chofcn  out  of 

their  own  Body,  called  the  (Ecommus^    who  (as 

the  Treafurer  in  fome  Cathedrals)  was  to  take 

care   of  the  Revenue,    make  the  Diflribution, 

provide  tor  the  Fabrick  and  the  Poor  \    and  not 

as  a  Guard  fet  over  the  Clergy,    as  is  repre- 

fented.     In  the  Council  of  Chalcedon  it  is  faid, 

Anno455.  ct  pi^^uit  omnes  Ecclefias  habentes  Epifcopos, 

r>^ft^  8q     "  etiam  (Economum  habere  de  proprio  Clero^ 

cap.  4.      "  <^ui   gubernet  Ecclefiae  res-  cum  arhitrio  fui 

"  Epifcopi,    ut  non  fine  T'ejiimonio  fit  Guber- 

"  natio  ipfarum  Rerum  Ecclefiafticarum."  From 

1  Spelm.    hence  is  taken  the  Expreilion  in  Egbert's  Canons, 

259-         "  Et  fecundum  Authoritatem  Canonicam  ^(9r^;» 

''  tefiihus  dividant."    Thofe  Canons  are  entitled, 

I-abbrti     Excerptionen  Egherti  Eboracenfis  Archiepifcopi :  E 

Concil.     Biftis   &   Canonibits  Sancloru77i  Patrum  concin- 

Tom.  6,   natcB  —  In  quihusfcriplum  eft  quomodo  Canoniciy 

h  1 5^^-    i.  e.  Regulares  Clerici,    vivere  debent.     This  is 

the  Caution  which  the  Wifdom  of  diofe  Ages 

provided. 

As  the  Power  and  Intereft  of  the  Regulars 
increafed  at  the  Court  of  Rome^  and  they  by  a 
fervile  Compliance  were  made  the  chief  Tools 
of  its  Tyranny,  many  of  them  gained  Ex- 
emptions from  the  Epifcopal  Authority,  and 
were  made  immediately  fubjeft  to  the  Pope. 
In  order  to.  provide  for  his  own  Creatures,   he 

was 


was  very  eafy  In  granting  them  Appropriations 
of  Benefices,  the  Cure  whereof  was  generally 
fupplied  by  a  Vicar,  endowed  only  with  fmall 
Tythes,  or  fome  Portion  of  Tythes  allotted  to 
him.  Thus  were  the  Secular  Clergy  left  with 
the  whole  Care  upon  them,  whilil  the  Regular 
Clergy  enjoyed  in  Indolence  and  Eafe,  what 
fhould  have  been  the  Reward  of  their  Labours. 
In  larger  Towns,  the  Subfiftence  of  the  Clergy 
generally  depended  upon  Perfonal  Tythes  and 
Oblations. 

When  thefe  Holy  Drones,  increafing  in  Vice, 
Infolence,  and  Ignorance,  as  well  as  in  Num- 
ber, were  drove  out  of  their  Cells,  upon  the 
firft  Reformation,  the  Plunder  which  they  had 
made  of  the  Revenues  of  the  Church  was 
given  to  the  Laity  ;  whilil  due  Care  was  not 
taken  of  remrning  fome  Part,  at  leaft  fufficient 
for  a  Maintenance,  to  thofe  Cures  which  had 
been  robbed  by  them.  Thus  the  Lay  Impro- 
priations have  no  better  an  Original  than  the 
Tyranny  and  Oppreflion  of  the  Court  of  Ro7ne. 
And  the  Failure,  thro'  Cuftom,  of  the  Pay- 
ment of  perfonal  Tythes  and  Oblations,  re- 
duced the  Clergy,  in  the  larger  Towns,  to  the 
Want  of  a  Subfiftence  ;  where,  confidering  the 
great  Duty  that  lies  upon  them,  they  ought  to 
have  been  more  amply  provided  for. 

"The  Examiner  thinks  it  "  not  improper  to 
"  inform  thofe  of  his  Readers,  who  have  not 
''  made  thefe  Matters  their  Study,  that-  by  ^^^' 
"  Perfonal  Tythes  the  Clergy  meant  a  full 
"  tenth  Part  of  the  clear  Gains  of  Merchan- 
"  dife.  Husbandry,  Manufactures,  and,  of  e- 
'■'  very  other  lawful  Occupation  "  and  this  he 
calls  "  the  moft  grievous  Tax  upon  Induftry 
*'  the  Luft  of  Power  ever  fuggefted."  It. had 
L  3  been 
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been  but  fair  In  him  to  have  added  thefe  Words, 

Cap.  13.  as  they  are  in  the   Statute,    2     and  3  Ed.  6. 

§  7-  "  His  Charges  and  Expences,    according  to  bis 

''  Eftate^  Conditio}!.,  or  Degree.,  to  be  therein 
"  abated,  allowed,  and  deduced,'*  which  is 
a  material  OmifTion  :  With  thefe  Dedudions, 
and  confidering  the  Nature  of  Trade,  when 
perfonal  Tythes  were  generally  due,  it  cannot 
be  thouo;ht  fo  exorbitant.  And  altho'  he  calls 
it  the  moil  grievous  'Tax.,  I  wifli  his  Intention 
be  not  to  point  out  one  which  he  may  think 
ftill  greater,  viz.  the  Payment  of  Prsedial  and 
mixed  Tythes,  where  no  Allowance  is  made 
for  the  Charges  and  Exper^ce,  and  which  origi- 
nally had  the  fame  Foundation. 

To  fupport  his  Argument,  he  has  ventured 
upon  an  Aflertion,    which,    he  knows .^  isfalfe: 

r-  '65-  It  is,  "  That  thefe  Tythes  were  never  dwt'm 
"  England  of  cofnmon  Right.,  never  otherwife 
"  than  by  fpecial  Cuilom  in  fome  particular 
''  Parifhes  •,  and  are  loft  and  gone  for  ever, 
"  where  an  immemorial  uninterrupted  Cuftom 
"  cannot  be  proved:"    Tho'  at  the  fame  time 

^  j^2.  he  admits,  ''  That  the  Canon  his  Lordfhip  has 
"  been  plcafed  to  cite,  is  very  full  and  clear 
''  for  the  Payment  of  Perfonal  Tythes."  Had 
he  faid  that  they  were  now  due  only  by  Cuftom, 
and  not  of  common  Right,  it  is  what  is  gene- 
rally held  -,  but  to  fay  they  never  were,  that 'it 
was  never  otherwife  than  by  fpecial  Cuftom  in 
particular  Parifhes  j  he  knows  to  the  contrary. 
Amicus  Socrates,  atnicus  Plato,  fed 
magis  arnica  Veritas. 

To  pafs  over  the  Laws  of  the  firft  Saxon 
Kings,  whereby  the^Payment  of  Tythes  in  ge- 
neral is  eftabliftied,  and  the  Times  and  Manner 
of  Payment  direfted  :    The   Laws    of    King 
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Edward  the  ConfefTor,    (which  he  is  not  igno- 
rant oO  ^t)out  1042,    make  them  more  certain, 
and   amongft    the  feveral   Species   enumerate,  lamhard 
cap.  8.    "  De  omni  Annona  decima  Garba  Deo  Arch^. 
''  dcbita  ell  :    fiquis  Gregem   Equarum  habu-  ^^  ^'^' 
*'  erit,  pullum   reddat  decimum  — -  De  apibus'^'^^ '*^' 
"  vero   fimiiiter  decima   Commodi.    Quin  de  £)^jril 
"  bofco,    de  prato,    de  aquis,    de  molendinis, /^/;7j,  LL. 
*'  parcis,  vivariis,    pifcariis  &  hortis,    ^]<^e-  E^^jardi, 
*'   GOTi  ATiONiBus,   &  dc  o??imbus  rebi^s  qud.s^l^^''* 
"  dederic  Dominus,    decima   ei  reddenda  eft,  ^^ 
*'  qui    novem   partes  funul  cum  decima    lar- 
''  gitur  —  H^c  enim  pr^edicavit  Beatus  Au- 
"  guftinus,  &  co'ncejfa  fiint  a  Rege  Baronihi{s  ^ 
*'  Popttlo^    fed  poftea   Inftinclu   Biaboli    multi 
"  eam  detinuerunt."       Thefe  Laws  were  con- 
firmed  by  William  the  Conoj^eror^    and  afierted 
upon  Oath  to  be  the  ancient  Laws  and  Ufage  of 
the   Kingdom.     Thus  were  they  once  certainly 
due  of  common   Right,    tho'  they  may  have 
fmce  been  loft  by  Cuftom. 

B"jt  to  fnow  that  they  had  not  only  been  long 
due  of  common  Right,  eftablifhed  by  the  Au> 
thority  of  the  great  Council  of  the  Kingdom  ; 
we  fhall  find  they  ftill  continued,  till  thofe  Sta- 
tutes were  made  in  the  Reigns  of  King  Henry 
8,  and  Edward  6,  in  order  to  enforce  the  Pay- 
ment of  them,  which  occafioned  the  Lofs  of 
them.  The  very  Year  before  the  Grant  of 
Magna  Chart  a  ^  whereby  the  Rights  and  Privi- 
leges of  the  Church  of  England  were  confirmed, 
viz.  8  i7.  3.  was  the  Conftitution  made  in  the 
Council  of  Oxon^  under  Stephen  Langton^  Arch- 
biftiop  of  Canterbury^  whereby  all  Perfons,  who 
do  not  pay  their  Tythes,  are  decreed  Excom- 
municate. *'  The  Reader  may  meet  with  the 
• '  Canon  at  large  in  the  Colledtion  at  the  End 
L  4  ''  of 
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*^  of  the  Oxford  Edition  of  Linwood  under  the 
'^  Year  1222."  They  are  recited  ahTioft  in 
the  fame  Manner  as  in  the  Laws  of  King  Ed- 
rcard  the  Confeffor.  De  omnibus  Fru^ihus  TVr- 
rarufn^  de  apihus  ^  nulrimentis  Ammalimn^  ^  de 
F(€tihus  quDS  mitrhivt  —  y  de  oimjibus  que  rem- 
vantur  per  annuin^  pifcationihus^  vwletidinis  i^ 
Negotiationibus.  Can  it  then  be  doubted, 
but  this  was  a  Right  belonging  to  the  Church, 
at  the  Time  of  the  Grant  of  Magna  Charta  ? 
This  is  further   explained  and   enforced   by  a 

P-  34-  Conilitution  made  in  the  Council  at  Merton^ 
under  Archbifhop  Winchelfea^  33  Ed.  i.  Anno 
1305,  to  which  his  Lordfhip  had  referred. 
The  Authority  of  thefe  Conflitutions  was  indif- 
putable,  and  they  were  received  as  Law  in  thofe 
Courts  which  had  the  proper  (I  may  fay  at  that 
Time  the  only)  Cognizance  of  Tythes  -,  and  I 
may  defy  him  to  fhow  any  Inftance  of  a  Pro- 
hibition upon  account  of  CiifiG7n^  till  after  the 
'  Time  of  the  aforelaid  Statutes  ♦,  and  his  Lord- 
fn ip  had  no  Occafion  to  fliow,  that  a  domeftick 
Canon  had' been  received  here,  or  that  our  own 
Provincial  Conflitutions  were  binding,  which 
v/ere  not  repugnant  to  the  Prerogative  of  the 
Crown,  or  contrary  to  the  Laws  and  Cufloms 
of  the  Realm. 

The  Statute  2  7  H.  8 .  (after  the  Canons  had 

Ch.  20.  been  fo  far  confirmed  by  Parliament)  complains, 
"  That  fundry  evil-difpofed  Perfons,  in  fundry 
''  Counties,  'Foi^ns^  and  Places  of  this  Realm, 
"  having  attempted  to  fubtrad,  in  fome  Places 
''  the  whole,  in  fome  Places  great  part  of  their 
"  Tythes,  as  well  Personal  as  Prredial." 
And  Ena6ls,  "  That  every  Subje6l  of  this 
"  Realm,  accordirg  to  the  Ecclcfiaftical  Laws 
'^  and  Ordinances  of  the  Church  of  England, 
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"  and  according  to  the  laudable  Ufes  and  Cu- 
"  llonis  of  their  Parifh,  fhall  pay  his  Tythes 
'*■  and  Offerings."  And  appoints  a  Remedy 
tor  the  more  eafy  Recovery  thereof.  The  Sta- 
tute 32  H.  8.  gives  a  further  Remedy,  and 
enables  Lay  Impropriators  to  fue,  who  could 
not  before  fue  in  the  Ecclefiaflical  Courts,  and 
were  without  Remedy  at  Common  Law,  (fo 
fir  were  they  at  that  Time  from  claiming  a 
Jurifdi5fion  in  that  Cafe  •,)  and  the  Words  are 
there  the  fame,  "  according  to  the  Ecclefiaftical 
"  Laws  and  Ordinances  of  the  Churchy  and  the 
"  laudable  Ufes  and  Cufloms  of  the  Pariih." 
This  Evil  ftill  increafing,  the  Statute  2  and  3 
Edw.  6.  confirms  both  the  former  -,  and  af- 
ter having  provided  a  further  Remedy,  againft 
thofe  who  carry  away  their  Pr^cdial  Tythes,  §  13. 
without  fetting  them  out,  direds,  "  That  per- 
"  fjnal  Tythes  fhall  be  paid  by  allfuch  Perfons, 
"  and  in  fuch  Places  as  heretofore  within  thefe 
"  40  Years,"  (that  is  about  the  latter  End  of 
the  Reign  of  King  Henry  7.)  "  have  accufto- 
"  mably  ufed  to  pay  fuch  Tythes,  or  of  Right 
"  ought  to  pay."  The  Words  de  Jure  &'  Con- 
fuetudine^  as  alfo  Juxta  laudabilem  Ecclefie  Con^ 
fuetudinem^  was  the  Language  of  the  Eccle- 
fiaftical Laws,  and  was  never  conflrued  exclufive 
of  common  Right.  And  by  the  fame  Statute 
it  was  direded.  That  no  Suit  fhall  be  brought 
for  Tythes  before  any  other  Judge  than  Eccle- 
ftaftical  ;  which  Statute  is  unrepealed.  How- 
ever, thefe  Statutes  have  afforded  fo  many 
Handles  for  Prohibitions,  that  the  Rights  by 
Interpretation,  being  reftrained  to  Cuftom,  the 
Ordinaries  have  not  only  loft  their  Jurifdiclion 
in  moft  Cafes,  but  the  Clergy  in  moft  Places 
their  terfonal  Tythes. 
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"Wliat  is  then  to  be  inferred  from  his  Lord- 
fhip's  Quotations  ?  That  all  perfonal  Tythes 
fhouid  be  reftored  according  to  their  ancient 
Extent  ?  Far  otherwife.  That  it  fhouid  be  in 
all  Places  ?  Not  fo  neither.  It  is  only  that 
the  Clergy  in  Cities  and  Market  Towns,  who 
were  heretofore  fupported  by  perfonal  Tythes 
and  Oblations^  and  the  great  Tythes  upon  that 
account  more  eafily  obtained  for  the  Religious 
Houfes,  which  being  now  either  wholly  v/ith- 
drawn,  or  greatlyleirened,they  are  generally  fpeak- 
ing  worfe  provided  for  than  the  reft  of  their  Bre- 
thren, might  have  a  Provifion,  either  from  a 
certain  Contribution  to  a  reafonable  Sum,  or  by 
a  Rate  on  Houfes,  as  in  the  City  of  LundoUy 
i.  e.  for  every  Pound  Rent,  to  the  Parfon  or 
Vicar  2  j.  9  cL  or  as  by  the  intended  Law  in 
the  Reformatio  Legum^  a  Tenth  according  to 
the  Rent  of  Houfes,  where  no  Prasdial  Tythes 
are  paid.  That  the  ordinary  Produce  of  fuch  a 
Tythe  fhouid  be  equal  to  a  Land  Tax  on  Houfes 
at  4  s,  in  the  Pound,  which  is  general,  thro' 
the  whole  Kingdom  ;  or  that  2  j.  or  2  j.  9  d. 
is  the  fame  when  paid  to  the  Church,  as  4  s, 
is  to  the  State,  is,  I  muft  own,  new  to  mc, 
and  can  only  be  proved  by  this  Writer's  Arith- 
metick. 

Where  would  be  the  Prejudice  in  this  to  our 
Conftitution  •,  or  where  is  the  Danger  that  it 
fhouid  be  underftood,  xhdXfiixteen  of  the  Laity ^ 
as  well  Tisfixteen  Ecclefiafiicks^  under  a  Commif- 
fion  from  the  Crown,  by  Authority  of  Parlia- 
ment, Men  of  Religion,  Learning,  and  Ex- 
perience, well  ikilPd  in  the  Laws,  both  Spiri- 
tual and  Temporal,  were  fenfible  of  this  Evil, 
and  in  a  Difpofition  to  redrefs  it  ?  Or  is  it  fo 
certain,    that  whatever  relates  to  the  Rights  of 
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the  Clergy,  if  once  loft,  is  in  no  part  to  be  rc^ 
cover*d  P  Veftigia  nulla  retrorfum  ?  Or  can  this 
be  unworrhy  the  Confidcration  of  the  Convo- 
cation, or  even  be  more  properly  fubmitted  to 
the  Wifdom  of  Parliament  to  redrefs^  than  by 
an  Application  from  that  venerable  AlTembly, 
the  colledlive  Body  of  the  Church  of  England  ; 
that  they,  who  have  fo  often  extended  their 
Aid  towards  building  of  Churches,  by  fuch  a 
Reprefentation  might  fee  how  unfuitable  a  Pro- 
vifion  is  made  for  the  Miniilry,  and  not  think  it 
undefcrving  their  Care. 

The  laft  Alarm  he  gives  to  the  Laity  is,  diat 
the  learned  Author  of  the  Codex  Juris  has  en- 
deavoured to  fubje6l  all  Lay  Impropriations  to 
a  Power  in  the  Bifhop,  to  augment  the  Vica- 
rages and  Curacies,  which  by  fuch  Impropria- 
tions are  deprived  of  a  competent  Maintenance. 
By  die  ancient  Statutes  it  was  exprefly  provided,  ^ .  ^/^^  2'. 
that  upon  all  Appropriations  the  Vicar  be  well  ^  H.  4. 
and  fujficiently  endowed,  and  that  otherwife  they 
fhould  be  void  and  difappropried  for  ever  -,  and 
it  is  true  that  his  Lorclfhip  has  obferved,  that 
before  the  DifToiution,  and  while  they  continued 
in  the  Hands  of  the  Religious,  the  Impropria- 
tions were  liable  to  d.  further  Provifion  for  the 
Curate  or  Vicar  than  had  been  fir  ft  fettled,  and 
that  thofe  Impropriations  were  given  to  the 
Crown  in  the  fa7ne  State  and  Condition^  and  the 
fame  Manner  and  For m^  as  the  Religious  enjoyed 
them.  In  which  Words  an  ordinary  Under- 
ftanding  would  be  apt  to  include  all  Burdens  as 
well  as  Emoluments :  But  the  Fears  of  the 
I  .airy  will  not  be  very  great,  when  they  and  the 
Clergy  are  in  the  very  fame  Place  informed  by 
him,  Ihat  Jiothing  is  more  clearly  deliver^ d  in  the 
Bocks  £f  the   Common  Law^    than  the  contrary 
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Do^rine^  viz.  That  being  now  Lay  Fees  they 
are  in  that  Point  entirely  freed  from  the  Spiritual 
Jurifdidion.  It  is  therefore  left  to  their  own 
Confciences  \  and  I  may  refer  them  to  the  IVea- 
tife  of  the  Learned  Sir  H.  Spelman^  Be  non  'Te- 
7nerandis  Ecclefiis  \  whofe  Judgment  tho'  the 
Examiner  may  not  in  that  Cafe  approve,  yet  he 
dares  not  cenfure. 

It  may  not  be  improper  here  to  mention  two 
Candidates,  which  have  been  fet  up  in  Op- 
pofition  to  thcfv! :  They  had  their  Education 
in  a  different  School,  and  received  their  firft 
Rudiments  from  a  different  Tutor  •,  and  if  they 
did  not  owe  their  Rife  to  the  Luft  of  Power, 
it  was  from  as  pernicious  a  Principle,  Amor 
fceleratus  hahendi  -,  or,  as  it  is  better  expreffed, 
Covetoufnefs^  which  is  Idolatry. 

The  one  was  to  take  away  from  Churches 
and  Colleges  the  Reverfion  of  their  Eftates,  and 
to  give  it  to  their  Tenants.  The  gradual  De- 
creafe  of  the  Value  of  Money  had  occafioned, 
that  the  Leafes  which  had  formerly  been  granted 
by  them  to  Tenants  at  the  full  Rent,  had  be- 
come greater  in  Value  than  what  was  anciently 
paid,  which  was  fupplied  by  a  Fine  paid  upon 
every  Renewal.  They  had  granted,  and  in- 
deed could  grant  no  more  than  a  certain  Term, 
and  thofe  who  purchafed  of  former  Tenants 
could  purchafe  no  more  than  their  Term,  and 
the  Eftate  remained  theirs  in  Fee,  as  much  as 
in  any  other  Subjedt  in  the  Kingdom  :  Yet  what 
would  be  thought  very  unjuft  to  others,  was  to 
be  made  a  Law  to  them,  and  their  Tenants  to 
have  a  Right  of  Renewal  at  a  certain  Sum  : 
And  thus  as  the  Neceffaries  of  Life  grew  dearer, 
the  Value  of  Money  flill  decreafing,  they 
were  to  be  reftrained  to  the  ancient  Fine,;    And 
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thofe  wife  and  providential  Laws  of  Qiiecn 
Elizabeth^  die  reftraining  Statutes,  which  were 
defigned  to  preferve  the  Revenues  of  the  Church 
and  Colleges  in  Succeflion,  were  at  once  to  be 
defeated,  to  ferve  the  avaritious  Views  of  fome 
of  their  Tenants. 

The  other  was  a  Scheme  for  more  effeclually 
•preventing   the  Growth  of  Religion^    by  ftarving 
the  Clergy,     They  had  found  by  Experience  how 
fuccefsful  to   their  Purpofe   former    Laws  had 
proved  in  relation  to perfonal  Tythes,  by  putting 
them  on  the  Foot  of  Cuftom  only,    and  that  at 
prefent,    tho'  thofe  Statutes  had  manifeftly  and 
declaredly  a  contrary  Intention,  there  were  fcarce 
any  of  thofe  Tythes  which   now  remained,  or 
could  be  recovered,   and  thofe  generally  trifling. 
It  was  therefore   propofed  to  put  the  Predial 
Tythes,    and  all  other  Income  of  the  Parochial 
Clergy,    upon  the  fame  Footing,    whereby  in 
another  Century  they  might  hope  to  fwallow  up 
all,    a.nd  get  them   into  their  own   Families  : 
And  in  the   common   Courfe  of  Things  this 
Lay  Craft  muft   have  prevailed,    nor  could  it 
have  proved  otherwife.     The  Variety   of  Cu- 
floms   in  the  Manner  and  Flace  of  Payment  of 
predial  and  mixed  Tythes,    creates  fuch  Diffi- 
culty very  often  in  receiving  them  in  kind,  that 
it  encourages  voluntary  Compofitions,  or  Agree- 
ments for   Tythes  in  general,     without  diftin- 
guifliing  each  particular  Species  :    Thofe  Com- 
pofitions being  varied,  the  Payments  would  be- 
come  uncertain  and  unfixed,    fo  that  in  time, 
neither  Tythes  in  Kind,    nor  any  certain  Sum 
could  fafely  be  demanded.     A  corrupt  Patron, 
a  Non-Refident  Clerk,    a  litigious  purfe-proud 
Parifhioner,  an  Incumbent  poor  or  infirm,  eafy 
or  indolent,    might  rnah  them    glad  to  take 
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whatever  the  Proprietor  Ihall  be  pleafed  to  give ; 
and  if  hereafter  it  fhould  be  thought  proper  to 
withdraw  it,  the  Succeffor  would  have  no  certain 
Cuflom  to  depend  on,  after  a  long  Incumbency  ; 
for  Cuftoni  muft  be  uniform,  uninterrupted, 
immemorial  :  And  every  powerful  or  vexatious 
Parifhioner,  upon  every  the  fligliteft  Pretext, 
wouldcreate  an  Exemption.  Thus,  in  procefs 
of  Time,  fcarce  an  Incumbent  in  England  could 
have  hoped  for  a  Subfiftence.  The  Clergy 
might  then,  as  the  Examiner  allows,  have  made 
Fafiing  Bays  enow,  but  they  could  have  made 
few  Holidays, 

As  his  Lordfhip  had  the  principal  Share  in 
averting  this  impending  Danger,  and  defeating 
fo  deftrudbive  a  Scheme,  it  muft  endear  him  to 
the  Clergy  of  Great-Britain  •,  and  they  cannot 
but  look  on  the  Reproaches  caft  on  him,  as 
arifing  from  his  Care  of  them  :  But  notwith- 
ftanding  thefe  Attempts  to  difcourage  it,  we 
may  ftill  hope,  from  the  Fidelity,  Vigilance, 
and  Care  of  the  Hierarchy^  from  the  Strength 
of  our  Law»,  and  the  Eftablifliment  of  our 
Conftitution  under  his  Majefty's  moft  gracious 
proted:ion,  that  they  will  iiill  be  able  to  defeat 
all  the  crafty  Defigns  of  their  Enemies.  What 
can  they  mean,  who  are  turbulent  and  uneafy, 
and  always  aiming  at  Alterations  in  our  Confti- 
tution  ?  We  are  now  fecure  under  our  prefent 
happy  Eftabliftiment,  and  the  Proteftant  Suc- 
celTion  in  the  prefent  Royal  Line  ;  fecure  from 
Popery,  Superftition,  Anarchy,  and  Arbitrary 
Power  ;  but  when  they  attempt  to  remove  Foioi- 
dations  in  any  part,  what  may  become  of  the 
whole  Conftitution,  God  only  knows. 

I  hope  that  I  have  (hown  the  "Teftimony  born 
by  the   Examiner  againft    the   Principles  laid 
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down  In  the  Codex  Juris  Ecclefiaftici  Anglicani, 
&c.  to  be  falfe  in  its  Foundation,    falfe  in  Fad, 
and  falfe  in  the  Application  :     And  having  re-^ 
examined  his  Lordfhip's  Candidates^  I  fhall  ven- 
ture the  Cenfure   of  the  Examiner^    by  adding 
one  more  :    But  left  it  fliould  be  reprefented  by 
him  as  a  Scheme  of  Church  Power^    I   may  ob- 
ferve  that  it  came  from  a  free  State,    where  it 
was  found  necefTary  to  reftrain  the  Wantonnefs 
of  Liberty  *,    and  having  been  received  in  an- 
cient Ro7ne^    may  not  be  unworthy   of  being 
adopted  into  our  Conftitution.     It  is  from  the 
Lex  Cornelia  De  Injuriis.      Siquis  Lihrum  ad  In- 
famiam  alicujus  pertinentem  fcripferit^    compofu-  ■^^S-_L">. 
erity    ediderit,    dolove    malo  fecerit^    quo '  quid  j^^  iJ^_ 
eoru7n  fieret^     etiamfi    alterius    nomine    edidsrit  riis  &  fa- 
'vel  fme  nomine,    uti  de  ed  re  agere  liceret^     etfi  iriofis  Li- 
condemnatus  fit  qui  id  fecit  ^    Intestabilis  ex  ^^^^^^  •  ■^'^' 
/^^^  Esse  JuBETUR.  5-  s  9- 
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